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By standing up for your right to suc-

ceed, free from government intrusion
and interference, Associated Industries
helps companies like yours grow.

For most of this century, AIF has
represented the interests of Florida’s
private sector before all three branches
of government.

Our mission is to protect and pro-
mote the business community so that
Floridians may enjoy the jobs it creates,
and the goods and services it provides.
Florida’s employers are the very base

of our economy. AIF

works to keep that

foundation strong.

Jon L. Shebel

PrESIDENT aND CEO

/

MEemBERSHIP BENEFITS

Over a dozen of the state’s top
lobbyists working for your
business interests.

Direct access to Florida's senior
policy-makers.

Nation’s best on-line legislative
tracking service.

Complete insurance services,
including workers’ compensation.

Training seminars and polling
research tailored to your needs.
Award-winning video production
services.

Research assistance to help untangle
complicated legislation that affects
your business.

Ability to network with other
association members.

Publications such as the Emplover
Advocate magazine, Legislative
Letter, Voting Records and Know
Your Legislators pocket handbook.

Opportunity to participate in the
“Politics of Business” — AIFPAC
and Florida Business United.

g If business leaders fail to speak up in our

(%TIMONIAI.S

legislative halls, Florida business will be
but one short step away from economic
chaos. There must be a strong, effective
voice for Florida business in Tallahassee.
Associated Industries of Florida provides
that voice.

Maerk C. Holus, PresiDenT (RETIRED)
Pusux Surer Markers, Inc.

AIF does a great job of representing the
business perspective before the
Legislature. We also rely heavily on
AlF's legislative tracking system to
help us keep up with the 2,000 or so
bills that are filed each year.

DoucLas L. McCrary, PresiDent (ReTRED)
Guir Power Co.

The ALF staff is extremely competent and
highly respected as one of the best
lobbying groups in Tallahassee, and, as
a result, very effective in representing
business interests. I wholeheartedly
endorse and support AIF's past efforts
and successes.

Lance RiNGHAVER, PRESIDENT
RincHAvER EquipMENT ComPANY
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by Jon L. Shebel,

President & CEO

Civility and Justice

W except when it is prac-
Y ticed under misguided
assumptions with someone else’s
maoney.

As an employer, you are the
primary funder of the multitudi-
nous charitable projects con-
ducted under the auspices of gov-
ernment. Paradoxically, many of
these “charities” perform poorly
at inordinate cost and with per-
nicious effect.

One of the most pernicious
of all government charities is our
modern civil justice system.
According to some estimates, the
tort system costs every American
about $1,200 a year.

We pay for this system in
more currencies than mere
money. The civil justice system
has evolved into a form of legal
extortion where fear of the high
costs of self-defense leads many
a company to pay off potential
plaintiffs and their lawyers.

The randomness of the sys-
tem means that sometimes those
who are injured go uncompen-
sated, those who are not injured
hit the jackpot, and the innocent
are found guilty and penalized for
mistakes they did not commit.

Consumers pay more for nec-
essary products and services,
ranging from child care to foot-
ball helmets. Often, we lose ac-
cess to products and services al-
together, including life-saving
medical devices.

The modern tort system com-

in'ﬂ 9 enerosity is admirable —

bines injustice with inefficiency,
two qualities that we should not
tolerate in public policy. For that
reason, we are devoting this
edition of Employer Advocate to
the issue of tort reform.

When the legislative session
begins in a couple of months, AIF
and other organizations will ask
lawmakers to enact reforms that
will increase the measure of jus-
tice and efficiency in the tort sys-
tem.

Lovers of lawsuits will fight
this effort with every weapon in
their arsenal. The spoutings of
overblown rhetoric have already
begun. According to the head of
the Academy of Florida Trial
Lawyers. tort reform is the pet
project of “big businesses” who
don’t want to pay when they kill
someone.

That depiction is melodra-
matic nonsense and must not be
allowed to kill efforts to reform
the legal travesties perpetrated in
our state.

Indeed, big business is
harmed by frivolous lawsuits.
But so are small and medium-
sized business, governments,
private charities, schools,
nurses, hospitals, doctors, and
normal, every-day people.

Supporters of the current
system say it is necessary to cor-
rect defects in the free-market
system. In this case, however,
the cure is worst than the
disease.

Consumer groups should

decry this system that drives up
costs and reduces access to prod
ucts.

Civil libertarians should find
disagreeable the provisions of 4
system that encourages outra
geous violations of privacy.

Advocates for the poor
should oppose the regressive
nature of the tort tax, which im-
poses a higher burden on those
with little money to waste.

And all who cherish the idea
of justice should object to the
current state of affairs that de-
means the ideal in practice and
in theory.

Tort reform advocates do not
want to abolish trial by jury in
civil cases. They do not want tc
inflict harm on the innocent while
allowing the guilty to revel in thei
wealth. They are not the over-
fed and overpaid titans of multi-
national corporations.

Rather, supporters of the re-
form effort hope to recapture the
dignity of the courtroom and the
legal profession by returning ci-
vility and justice to civil justice.

In this edition, we will explain
what is wrong with the current
system and what can be done to
fix it.

I urge you to monitor the re-
form effort and ask your repre-
sentative and senator to support
reform legislation. Even if you’ve
never been sued, you, your busi-
ness, your employees, and your
family can no longer afford to
pay the tort tax. [l




a benefit that <o

What if you were able to offer your employees
a benefit that cosis them nothing?
a benefit that costs your company nofhing?
s your employees money?

a benefit that saves your company money?

—— A Service of Pay Plus

ending Arra {or reim-
bursement account) through PayRol/Plus is
not another insurance program, but rather a
way for employees to pay for group health plans, med-
ical expenses not covered or reimbursed by insurance,
and child/dependent care costs on a

Expenses applied through our
Program are not subject to Fed-
eral, Social Security, or Medicare taxes. The result is
more take home pay for your employees while your
company realizes the savings of the matching Social
Security and Medicare taxes.

Utilizing PayRol[Plus’ . Program is easy.

Members of our trained, professional staff will
provide your employees with materials explaining the
benefits of the program so that they can make an
informed choice on how the plan will best suit their
needs.

Our Program provides complete and confiden-

tial service, including:
administration of the , including plan documents;

setup;

claim payments to employees; and

tax returns.

And we do it all for a portion of your company’s tax
savings. If there are no savings, there’s no cost!

PayRoliPlus is pleased to offer you and your employees the
added benefit of Flexible Spending Arrangements —
And we’ll do all the work for you!

“Your Only Obligation Will Be To Your Business.”

901 N.W. 51st Streer * P.O. Box 310704 « Boca Raron, FL 33431-0704
PHoNE: (800) 866-1234 or (561) 994-9888 « Fax: (561) 989-8465 * E-MAIL: Aus@AIF.coM * INTERNET: HTTP://AIF.COM
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by Jodi L. Chase,
Executive
Vice President &

General Counsel

A TRUE Coalition

“Yhe civil justice system
touches the lives of all
_ citizens. The fear of liabil-
ity may keep many a small busi-
ness owner from expanding. It
drives up costs for consumers,
It harms the health of a patient
who can’t obtain a life-saving
medical device. An injured plain-
tiff waits years for a settlement
or a verdict to bring the mon-
etary relief he needs right now,
In fact, the system serves no
one but the few elite lawyers who
are able to slow the system down
and take a huge percentage of
awards. Sensible reform of the
system will benefit all Floridians.
Meaningful reform of any in-
stitution in American society can
only be achieved with the sup-
port of citizens. It takes many
voices to convince policy mak-
ers that change is necessary. The
desire to make the system work
for everyone gave rise to the
spontaneous formation of the
Tort Reform United Effort, or
TRUE.
TRUE is a coalition of Flo-

ridians concerned about the civil
justice system. It’s goal is to en-
act sensible, real reform of
Florida’s civil justice system.

TRUE members come from
all walks of life. They are em-
ployers and employees, retirees
and homemakers. They are doc-
tors, nurses, service providers,
product manufacturers, and re-
tailers,

Membership s open to any-
one. When you become a mem-
ber of TRUE, you are commit-
ting yourself to bringing about
change. Your membership is a
concrete sign that you will use
your voice to help achieve re-
form.

TRUE is a professionally
managed coalition. It is headed
by a steering committee that acts
as the board of directors. Policy
decisions are democratically
made by a policy board. Sugges-
tions for reform come from
members, the steering commit-
tee, and the policy board.

Members will be asked to
contact their legislators and the

coalition office will assist in that
effort. Members are also asked
to publicly list their name or thél.
name of their company as a
TRUE member. |

Battling trial lawyers is an
enormous task. They have treg
mendous power in the halls of
the Capitol. They call themselvey
consumer advocates and wil
depict the TRUE coalition as big
business against the consumer
They have already made state-
ments to the effect that what civi
justice reform advocates really
want is the freedom to injure
people and walk away withou
even saying “sorry.” No AIH
member — or business person
for that matter — wants to harm
others. Defendants are people as
well. All a defendant wants is
fairness. It takes a TRUE collec-
tive effort for you to gain fair
treatment. [

Editor’s note: If you have
stories of frivolous lawsuits vou'd
like to share with us, please con-
tact Jodi Chase af (904)224-7 173,
or e-mail her at jchase @aif.com.




W1ite Hawk Pictures, Inc.,

Jacksonville, and Associated
Industries of Florida Service
Corporation, Tallahassee, have
joined forces to provide Florida’s
education and business communities
with a new level of service.

Together, we combine the business expertise
of Associated Industries and the communication
expertise of White Hawk, allowing us to provide
our clients with the latest in advanced
communications skills.

Here are some of the products that we offer
together:
W Internet Presence. From site conception to
final on-line design.
W Interactive Television. We offer all formats —
laser disk, CD-ROM, CD-I.

B Award Winning Film

and Video Production.
From concept/script
development to graphics and
animation to final editing.

The AIF/White Hawk team’s ability to
interpret and motivate business audiences i
unmatched. Put our combined expe[tigg“"f
for you. ey N

e

FOR MORE INFORMATION, CONTACT Irv B. “Doc” =
KokoL, AT (904) 224-7173, OR E-MAIL HIM AT -
WHITEHAWK@AIF.cOM. o

PICTURES







OF J USTICE

n1945, Ira Arnstein, a songwriter of lasting ob-
scurity, sued Cole Porter for plagiarism. Arnstein had
previously lost five similar cases against other leading
songwriters of the day. He could offer no evidence that
Porter had ever seen his musical scribblings or suf-
fered through a performance of them. He just claimed that
Porter “had stooges follow me, watch me, and live in the
same apartment with me.”

Only the most gullible could believe Arnstein’s allegations.
Rather, make that the most gullible and the judges of a New
York federal court who subscribed to the notion that any law-
suit is a good lawsuit and, therefore, allowed Arnstein’s to go
forward. Arnstein lost, but only after forcing Porter to go
through the expensive motions of defending himself against a
silly man making delusional accusations.

When Cole Porter produced his musical, Anyihing Goes,
in 1934, little did he imagine that he was penning the philoso-
phy for a revolution in the American civil justice system that
would in a few short years ensnare him. With his usual brev-
ity and wit, however, he analyzed the situation succinctly in
the Iyrics to the title song, “The world has gone mad today/
and good’s bad today.”

Through the centuries, legal tradition had come to view
litigation as a necessary evil, something to be avoided if at all
possible. The reasons were simple. It was expensive, acrimo-
nious, and placed great demands on time and energy that could
be spent in more constructive endeavors.

“Discourage litigation,” said Abraham Lincoln, a talented
trial lawyer himself. “Persuade your neighbors to compro-
mise wherever you can. As a peacemaker, the lawyer has a
superior opportunity of being a good man.”

In this century, however, a new breed of jurists came into
their own, and they preached the benefits of litigation over
comity, echoing Cole Porter’s lyrics, “good’s bad today.”

Lawsuits became an instrument of enforcement, “compel-
ling” manufacturers to produce safe products and softening the
social costs of caring for those who are injured in accidents.

by Jacquelyn Horkan, Employer Advocate Editor

In fact, some courts actually awarded legal fees to los-
ing plaintiffs, in the belief that, successful or not, any per-
son who brought a lawsuit was performing a public
service. In 1983, the U.S. Supreme Court put an end to that
ridiculous practice.

Nonetheless, the readiness to embark on a courtroom
battle — to make someone pay — now seems ingrained in the
popular consciousness.

Not only has the number of lawsuits risen; the size of awards
has also increased. The National Center for State Courts sur-
veyed jury awards in two periods, from 1965 to 1969 and from
1980 to 1984. Between those two periods, average jury awards,
after adjusting for inflation, grew by a whopping 1,595 percent.

Tort lawsuits involve civil wrongs or injuries and they en-
compass just one part of the civil justice system. In the last
two decades, tort litigation has become the poster child of
what is wrong with the overall civil justice system.

No one really knows how much the tort system costs, but
the most frequently cited numbers come from the research of
Tillinghast, an insurance consulting firm. According to
Tillinghast, the costs of the tort system grew from $22 billion
in 1975 to $152 billion in 1994, That translates to a yearly tort
tax of $2,160 on each U.S. family.

Furthermore, Tillinghast estimates that only 43 percent of
the money spent on compensating injured claimants actually
makes it into the claimants’ pockets. The rest is spent on at-
torneys’ fees and administration of the system.

Are all these lawsuits really worth it? Personal injury law-
yers argue yes, that their gallant efforts in the courtroom have
made the world safer and eased the suffering of the tired, the
poor, the huddled masses.

In practice. the current civil justice system often does not
secure justice for defendants, plaintiffs, or consumers, who
never enter the courtroom but bear the expense of its verdicts
every day.

The world of liability serves most consistently the trial at-
torneys who wade into its high-stakes lottery and wade out



with most of the jackpot. And it serves most fully those who
lack the ethical restraints to treat justice as anything more than
a painted lady of non-existent virtue.
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F ricnds. 1 believe
you can see the great
mission that rests upon
you today — redistrib-
ute this wealth, get it
back into the hands of
the masses and the
multitudes.”
Fuller Warren, Governor of the
State of Florida (1949 to 1953) in
remarks at Trial and Tort Trends
— the 1959 Melvin Belli Seminar

Today’s tort system did not |
evolve naturally. Rather, it was a
dramatic departure from a system
of civil law based on centuries of |
experience in trying to control the
cost and ferocity of legal combat.

The new rules were written to
fulfill a perceived need to deter ac- |
cidents and compensate victims.
The legal scholars who developed
these new rules believed the con-
sumer was a hapless dupe of wed]thy corporatlom Thcy were
convinced that free enterprise included no incentive to manu-
facture safe products and consumers were incapable of demand-
ing quality on their own.

The new goal of the tort system was to get money to in-
jured victims in any way possible. That meant stretching the
net of liability to its farthest limits so that it could capture, not
Just those who were to blame, but those who could pay.

To accomplish that objective, old legal doctrines, such as
assumption of risk, had to be eradicated; a defendant could no
longer argue that the plaintiff knowingly undertook a risky
activity. Courts had to create the doctrine of joint and several
liability so that the plaintiff was assured of full recovery of
damages from at least one defendant no matter what that
defendant’s level of liability was.

In the courtroom, cases are argued based on their indi-
vidual merits, not on their impact on overall public policy. One
generous verdict in a case where misfortune rather than negli-
gence caused an accident seemed a small price to pay for
compassion. Judges and lawyers did not have to look at the
cumulative effect of millions of those verdicts. They did not

D

police department could not afford liability insurance.

have to weigh the merits of such generosity against the expense.

The job of balancing costs against benefits falls to legisla-
tures which did not play a role in the genesis of the new tort
theories. Few lawmakerb are willing to enact a social program
where 57 percent of the total cost of
the program is administrative, as it
is in civil justice.

But there was no debate over
cost versus benefit in this situation
Costs and unintended consequences
of the tort revolution were matters
of no concern to the Utopians who
set it into motion.

‘“

But litigation is
like the neighborhood
~ grouch: It knows how to
shoo but not how
tobeckon.”
Peter W. Huber, Liability:
The Legal Revolution and
Its Consequences

In the mid-1980s, police officers

in West Orange, New Jersey, refused
to answer any calls but those involv-
ing emergencies. The citizens lived
with minimal service because their

The tort revolution spawned new theories of liability, which
gave birth to meritless claims and exaggerated recoveries of]
damages. At the beginning, the “good work™ of personal in-
jury attorneys may have been aimed at large, wealthy corpora-
tions. but municipalities, charities, and small businesses were
soon caught in the crossfire.

The someone-must-pay rule of the new tort system under-
went a natural expansion into the nether regions of coherence.
Everyone has heard the stories. A contestant enters a refrig-
erator-carrying race, injures his back, and recovers damages.
A man sues a ladder manufacturer after he undergoes hypno-
sis and “recovers” his memory of falling off the ladder. A
drunk driver smashes into a delivery truck and his passenger
sues the company that owns the delivery truck.

These are just a few of the anecdotes illustrating the absur-
dity of the current system. Plaintiff lawyers would argue that
a few absurd results are a small price to pay for a system that
makes America safer. If only it did.

In many cases, the tort system rewards dangerous behav-
ior. In other cases, it actually penalizes safe behavior.




According to the U.S. Office of Technology Assessment,
fear of litigation has hampered the development of a vaccine
to prevent the spread of AIDS. How?

Trial lawyers have made millions suing vaccine manufac-
turers. Inoculations do entail some risk since they involve the
injection of a weakened strain of the actual disease into a
person’s system. There is simply no way to eliminate the
chance of a rare harmful side effect without reducing the life-
saving potential of the vaccination.

Personal injury lawyers do not even need an actual side
effect to attack a beneficial product. Lawsuits over the whoop-
ing cough vaccine alleged that the vaccine caused brain can-
cer. When plaintiff lawyers created a worldwide panic with
this claim, vaccination rates in Japan and parts of Europe
dropped and children began dying of this disease when a simple
shot in the leg could have saved their lives. Deepening the
tragedy was the absence of any link between brain cancer and
the vaccine. It was the selfish invention of a small group of
trial lawyers.

The tort system simply cannot distinguish between a good
risk and a bad risk and the public health suffers. Between 1960
and 1985, the number of U.S. vaccine manufacturers shrank
by more than half. In 1986, there was only one U.S. maker of
the polio vaccine. Where there were eight U.S. makers of the
whooping cough vaccine in 1960, there were only two in 1986.

Today, pregnant women in America have no access to
Bendectin, the only approved drug that helps prevent morning
sickness. The Food and Drug Administration says Bendectin
is “safe and effective.” Reputable scientists agree. Trial law-
yers, however, claim that the drug causes birth defects.

Despite scientific evidence, regulatory approval, and the
merits of the drug, the pressures of litigation forced the manu-
facturer to withdraw the product from the market in 1985.
Within four years, hospitalization for excessive vomiting dur-
ing pregnancy increased almost 50 percent in the United States.
These unnecessary hospitalizations cost $73 million.

The tort system simply
cannot distinguish
between a good risk and a
bad risk and

the public

health suffers.

Bendectin is still available in other countries. It still carries
the FDA seal of approval and the backing of the scientific com-
munity. But no one will sell it in the United States because of
the lawsuit industry.

Americans lose more than their health through the tort sys-
tem; they lose jobs. The Health Industry Manufacturing Asso-
ciation estimates that the pressures of litigation and regulation
will force makers of medical devices to ship 40,000 to 50,000
jobs overseas in the next five years.

The U.S. Department of Commerce estimates that U.S.
companies pay 20 to 50 times more for product liability insur-
ance than their foreign competitors do.

According to a 1988 Conference Board study, 47 percent
of U.S. companies had withdrawn products from the market-
place because of the uncertain legal climate. Another 39 per-
cent had decided not to introduce a new product line.

As the designers intended, the new tort system does in-
deed act as a deterrent. Unfortunately, what it often deters is
ntecessary, valuable, productive activities.
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If I rob a bank, the penalty is speiled out
beforehand. If someone slips on my side-
walk, it could cost me a few thousand
dollars or my entire net worth.”
Bob taton, Chairman and CEO of Chrysler (
Newsweek S 7 ¢

There were 15,965 employment discrimination suits filed
in 1994, nearly twice as many as were filed four years earlier
before Congress enacted the 1991 Civil Rights Act.

Has there been an increase in employment discrimination
over that time? Did the new law give workers protection they
lacked before? Who knows. One thing we can be sure of: The
1991 Civil Rights Act made employment discrimination suits
eminently more attractive to plaintiffs’ lawyers.

The act increased the array of damages that lawyers could
demand for their clients, including future pay, emotional dis-
tress, and punitive damages. Perhaps the increase in employ-
ment discrimination lawsuits is nothing more than a case of
trial lawyers following the scent of money.

Personal injury lawyers scoff at the notion of a supposed
litigation explosion and recent numbers seem to back them up.
In the 1990s, the number of lawsuits filed every year has held
steady, although it is on a slight uptick since 1994,

Furthermore, only about 3 percent of the lawsuits filed go
to trial; once there, the plaintiff only wins about half of the
time.

The number of suits and plaintiff victories is not the whole
story, however. The size of recoveries is booming, which has a

O




ripple effect throughout the system. The potential for an enor-
mous reward leads to inflated settlements both before and af-
ter a suit is filed. Most employers simply cannot wager their
company’s future in a game of lawsuit roulette. Smaller com-
panies with fewer resources may not be able to pay for self-
defense in the courtroom. The pressure is on them to settle
frivolous claims for inflated amounts just to escape the nui-
sance and potential catastrophe of a lawsuit.

The indeterminacy of the system is what allows plaintiffs’
lawyers to thrive. A few losses here and there are but the price
to pay for hitting it big. And one victory can lead to others.

Almost everyone has heard about the BMW case that led 10
a jury award of S4 million in punitive damages. The Alabama
Supreme Court reduced the award to $2 million. The U.S.
Supreme Court called the award an unconstitutional violation
of BMW’s right to due process and sent the case back to
Alabama for a determination of a fair level of punitive
damages.

That any award for punitive damages was made in this
case is ridiculous, The failure to inform a buyer of a minor
touch-up of the car’s paint. costing a few hundred dollars, is
not a reprehensible action. Nevertheless BMW had to pay law-
yers to defend itself through the trial and the appeals. And
there’s more to come. According to Citizens for a Sound
Economy, the same lawyers in that first case have now filed
24 more actions against BMW,

BMW is not the only car manufacturer to encounter Ala-
bama jurors’ tolerance for nonsensical theories of damages. A
few vears ago, a bankrupt Ford dealer sued the auto manufac-
turer, blaming it for his business failure. Ford hadn’t warned
him that “minority” dealerships fail more frequently than other
dealers. The jury awarded him $2.5 million for mental anguish

10

The failure to inform a buyer of a minor touch-up of
the car’s paint, costing a few hundred dollars, is not

a reprehensible action.

and $6 million in punitive damages. In June of 1995, another
jury upped the stakes by awarding another failed “minority”
dealer $3 million for emotional distress and $20 million for
punitive damages.

Punitive damages are supposed to punish intentional mis-
conduct; now they are being applied to situations where a jury
just doesn’t like the outcomes of the real world. The frequency
and size of these awards sends shock waves through the sys-
tem as they become one more immeasurable threat to potential
defendants.

One commonly discussed tort reform measure is the cap-
ping of punitive damages and non-economic damages (such
as mental anguish) at triple the amount of economic damages.
Personal injury lawyers say this will rob the poor of their keys
to the courtroom.

The keys-to-the-courtroom argument tarnishes the plain-
tift lawyers’ depiction of themselves as the faithful advocates
of the poor. They seem to be saying that they will not help the
poor unless the money is really good.

Assertions of plaintiff lawyer altruism are mostly fictional.
More and more, the interest of the client is secondary to the
greater purpose of collecting contingency fees. In some cases,
a client and his interests aren’t calculated into the winning
formula at all.
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Members of the legal profession started
their assault immediately after the crash.”
Richard P Kessler, Jr., Statement before the U.S. House
Subcommittee on Aviation, June 19, 1296

On May 12, 1996, Valulet Flight 592 crashed into the Ev-
erglades, killing all on board. Families of the victims, suffering
horror and sorrow, were further traumatized by the sickening
attentions of personal injury lawyers. Richard P. Kessler, Jr.,
the husband of one of the victims, told a congressional panel
that the families were “directly solicited by mail, by telephone.
and in person.”

Digging for business in the wake of a tragedy is nothing
new to the legal profession. After an August 1987 plane crash
in Detroit, the representative of a Florida attorney dressed as a
priest. “Father” John Irish prayed with families of the victims,
consoled them, gave them the business card of his employer,
and then disappeared from the scene.

These tactics may not be the norm of the legal profession,
but they are signs of the powerful and degrading incentive for




attorneys to defy the boundaries of decent behavior in the pur-
suit of contingency fees.

Contingency fees are peculiar to the American legal sys-
tem. They are supposed to provide access to legal services for
those who cannot otherwise afford the assistance. If the law-
yer wins the case, he takes part of the award: if he loses, he
gets nothing.

For personal injury attorneys, contingency fees have virtu-
ally become the only acceptable form of payment. According
to a report of the Federal Trade Commission, 97 percent of
the lawyers who handle injury cases refuse to consider hourly
rates. no matter how generous the rate or how wealthy the client.

Many lawyers will not take a case, no matter how merito-
rious, unless the prospective damages exceed $20,000,
$30,000, even $100,000. Trial, the magazine of the Associa-
tion of Trial Lawyers of America, includes advertisements from
legal consultants who evaluate the profitability of prospective
cases. One of these warns, “85 percent of all cases aren’t
worth taking. (Do you know which ones?)”

Most fee arrangements promise the lawyer one-third of
the settlement, but the percentage can go higher or lower, de-
pending on what the lawyer thinks the client will accept. In
yet another airplane crash, the widow of one of the victims
was approached by a lawyer who produced a 40-percent re-
tainer agreement. When she refused to sign it, the lawyer pre-
sented one document after another, each with a lower per-
centage. When she still refused to sign, the lawyer rebuked
her for wasting his time.

In this case. the widow was an experienced business
woman who knew better than to buckle under the pressure.
Not all are so fortunate. The rate of the contingency often
bears no relation to the risk or the effort involved in pursuing
a case.

Over the last 30 years, changes in the tort system have
increased plaintiffs’ chances of victory. As the job of plaintiff
attorneys has become easier — more efficient, you might say
— the cost of producing plaintiff victories — contingency
rates — should have dropped. They have not. Thirty percent
remains the standard,

In addition to the contingency, plaintiff lawyers generally
deduct from the award expenses such as travel, expert wit-
ness fees, photocopying, court reporters, and copies of tran-
scripts. Unwary consumers will often agree to arrangements
whereby the lawyer takes his fee off the top, then deducts his
expenses. This means he also earns a percentage on his expenses,
further reducing his client’s percentage of the recovery.

The newest trend in contingency fee arrangements is in
lawsuits, such as those against tobacco companies, to recover
the costs of treating Medicaid patients. Governments are hardly
needy citizens who can’t afford lawyers, but the contingency
fee arrangements are essential for two reasons. First, the per-
sonal injury lawyers want them. Second, to hire the lawyers
on retainer would require an appropriation from the state leg-
islature. That would force a debate on the public policy merits
of these lawsuits, something the personal injury lawyers des-
perately want to avoid.

By far, the most egregious abuses of legal fees for plaintiff
lawyers occur in class-action suits. These suits are rooted in
English common law, but their occurrence has exploded in the
last 20 years with the advent of looser judicial standards gov-
erning the approval of class actions.

In these suits, a group of people with similar complaints
join together to recover damages. The damages are usually
small and therefore are not pursued on a case-by-case basis.
Today, many relatively large claims are grouped in class ac-
tions for the ease of the plaintiffs’ lawyers and the defendants.
Resolving many claims at once means less work for the plain-
tiffs” attorneys and less risk for the defendants. Often, the
only loser in the settlement is the actual injured party.

With increasing regularity, the interests of injured citizens
play no role whatsoever in the decision to file a class action.
The plaintiff tawyer is no longer the advocate of the client; he
is the dealmaker.

Unwary consumers will often agree fo arrangements
whereby the lawyer takes his fee off the top, then
deducts his expenses. This means he alsc earns a
percentage on his expenses, further reducing his

client’s percentage of the recovery.
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Some experts estimate that 80 percent of the
administrative costs of the tort system are incurred
during discovery, when lawyers engage in legalized
harassment by demanding depositions and

documents,

One of the biggest consumer class actions in history in-
volved a $950 million settlement against a Tennessee company
that made flexible plastic plumbing for homes. According to
plaintiffs’ lawyers, the pipes were defective. For their efforts
on behalf of the class, the lawyers received $83.4 million in
legal fees. The homeowners received an 8-percent rebate on
new piping — if they could produce evidence of leaks.

Even more unbelievable is the plight of consumers in a
class action against the Bank of Boston Corporation. Lawyers
charged the bank with maintaining excessive balances in mort-
gage escrow accounts. According to the settlement negotiated
by the plaintiffs’ lawyers, the bank would make a deposit in
each customer’s account as reimbursement for the overcharg-
ing — and then would deduct an amount to cover its legal
expenses. When all was said and done. all of the plaintiffs’
lawyers made money and many of their clients lost money.

Proponents of the current system support it with two con-
tradictory arguments. First, they say that it has forced corpo-
rate America to stop wantonly harming consumers — claim-
ing great effects from the efforts of trial lawyers. Then, they
deny that the litigation explosion has increased the cost of in-
surance and products — claiming that it has had no effect.

They remain silent on the paradoxical effects of
class-action suits where lawyers prosper while plaintiffs are
fortunate if they receive any benefit at all.

(14

The- reigning view of lawyers’ ethical
responsibility is all gas pedal and no
brake.”
Walter Olson, The Litigation Explosion

Opponents of tort reform inevitably rationalize away the
abuses of contingency fee arrangements with the key-to-the-
courthouse-door argument. The rest of us cannot ignore the
abuses or the ethical implications of this system.

In many respects, lawyers are much like other profession-
als, such as accountants, doctors, tax collectors, and soldiers.
Each profession is empowered with specialized knowledge that
is supposed to work for the benefit of others. Consumers are
often helpless in their hands because we don’t have their spe-
cialized knowledge; we must trust them to act in our own best
interests.
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Of these distinguished vocations, only lawyers collect con-
tingency fees. To understand the temptation for unethical be-
havior, one only has to draw a parallel to another profession.

If doctors were paid on a contingency — reimbursement
contingent on the patient’s recovery — the natural progres-
sion is easily imagined. No sensible doctor would choose to
treat a terminally i1l patient. People with serious illnesses would
find medical treatment hard to obtain; a truly serious illness
would reduce the likelihood of recovery — both for the patient
and the doctor.

Some doctors might be tempted to exaggerate the severity
of a minor medical condition in order to inflate the fees they
would collect when the patient recovered. After all, they
wouldn’t get paid for every client, so they’d have to make up
their losses where they could.

This is not to suggest the abolition of legal contingency
fees, but merely to illustrate their problematic nature. Doctors
and other professionals shun contingency fees to avoid con-
flicts between their financial interests and the interests of the
client or patient.

Rules that once enforced a distaste for “Ramboism”™ among
personal injury lawyers have been obliterated. Nothing exists
in the system as a counterweight to the lure of bloated legal
fees. The vast potential for abusing the tort system is undeni-
able. It attracts the unscrupulous to the legal profession and
sings a siren’s song to those of ordinary character.




Lawyers are commonly referred to “officers of the court,”
denoting their quasi-governmental power to help enforce the
law. It is a privilege and a burden that traditionally requires a
sense of restraint and a duty to something more than the de-
mands of the client and the lawyer’s pocketbook; that other
obligation is to law and justice. The ethical rules to enforce
that duty among personal injury lawyers has become attenu-
ated to the point that it might be considered nonexistent.

Today’s vision of a lawyer’s obligation to his client almost
demands extremism in advocacy. This includes inflating dam-
ages beyond reason, inventing speculative legal theories about
liability, pandering to the emotions and prejudices of jury mem-
bers, and employing scorched-earth tactics in the courtroom.
It also includes invasions of privacy and personal attacks that
border on assault with deadly words.

Dickens referred to the paperwork of the legal system as
“mountains of costly nonsense.” Comparing the old tort sys-
tem to the new, the old mountains were gentle slopes while the
new are replicas of Mount Everest.

Under the old rules, if you wanted to sue someone, you
had to make a specific complaint. Now, a lawyer shoots first
and asks questions later. The questioning comes during what
is called discovery as the lawyer tries to figure out just what
he’s going to accuse the defendant of doing.

Some experts estimate that 80 percent of the adminis-
trative costs of the tort system are incurred during discov-
ery, when lawyers engage in legalized harassment by de-
manding depositions and documents. One enlightening ex-
ample of the nuisance value of discovery occurred during
the 1980s when IBM was under investigation for alleged
antitrust violations.

During the first five years of the investigation, 64 million
pages of documents were obtained. IBM employees were also

The someone-must-
pay rule of the

new ftort system
underwent a natural
expansion into the
nether regions of
coherence.

subjected to endless rounds of depositions. Nicholas
Katzenbach was IBM’s in-house counsel during much of this.
According to Katzenbach, the company’s CEO endured a total
of 45 days of deposition by changing bands of private and
government lawyers.

Eleven years into the case and some years after the gov-
ernment rested, the chairman went through his last deposition.
During this final round, he was asked how long he had been
chairman, where the corporate offices of IBM were located,
and what the square footage of the corporate offices was.

Obviously, the last group of attorneys had never read the
earlier depositions. In fact, many attorneys admit that they
don’t read depositions. Often, the only value of grilling the
opponent is the imposing of nuisance and intimidation.

When trial lawyers instigated lawsuits against manufactur-
ers of breast implants, they did so despite the absence of proof
linking the devices to the alleged illnesses. Then the New En-
gland Journal of Medicine published a study calling into ques-
tion the validity of the allegations. The trial lawyers responded
with subpoenas demanding that the journal’s editor and the
article’s authors produce a laundry list of documents, most of
which did not even exist.

Again, opponents of tort reform argue that these tactics
are only employed against big businesses and are essential to
the quest of protecting consumers. Whether the end justifies
the means offers plenty of grounds for disagreement, but there
is no question that the tactics are used against every party
remotely connected to a tort case — large or small, for profit
or not-for-profit, private or corporate.

These methods also spill over into every other civil trial,
including divorce proceedings, patent fights, and will contests.
Custody battles have become especially nasty as one parent
requests custody of the children, not because he wants them,
but because his lawyer says it will help him reduce his future
financial obligation to his former spouse.

Tactical innovations in tort law become standard practice
in other areas of the law and we all suffer a loss of civility and
courtesy.
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XAII this wasteful wanton chess-playing

is very strange.”
Charles Dickens, Bleak House

The liability revolution may have been based on pro-plain-
tiff principles, but in practice it is merely pro-litigation. Will
we choose to continue sustaining an unsustainable system
for the benefit of a few citizens who happen to practice
personal injury law? That is a public policy question AIF
intends to ask the Florida Legislature to answer in the up-

coming session.



THE INJURED CONSUMERS'

RBill of Segal Righls

ALT is a Washington D.C.-based consumer
organization that advocates legal reform. One
measure it seeks is the enactment of a bill of
rights for consumers of legal services.

@® THE RIGHT to be left free from unsolicited contact by
plaintiffs’ or defendants’ attorneys, or defendants’ insurers,
or any of their representatives, for 45 days after an event
resulting in personal injury or death.

® THE RIGHT to a written fee agreement with a plaintiffs’
lawyer and to be informed of each of the following before
the agreement is signed, which shall be incorporated in the
agreement,

= The probability of a successful outcome.

» The amount of recovery reasonably expected in that
outcome.

m The number of hours of legal services that are likely to
be required to secure that outcome.

= The amount of any costs or expenses that the client
must bear.

= All fee agreements to be made concerning the case,
including the amount to be paid to any co-counsel
associated with the case and/or to refer the client to
another attorney in exchange for a referral fee.

» The availability and cost of alternative fee arrangements.

® THE RIGHT to have the lawyer keep accurate records of
the time spent on a case and to have periodic reports from
the lawyer on time spent and progress in the case.

® THE RIGHT to have an objective review of a contingent
fee by a court or a bar association committee to assure that
it is reasonable and fair in the circumstances. Judges should
be mandated to review and approve contingent fees, and
given guidelines for doing so, including such factors as to
whether liability was contested, whether the amount of
damages was clear, and how much actual time a lawyer
reasonably spent on the case.

® THE RIGHT to decide whether to “opt in” to a potential
class action before being included in such a case, rather
than having to affirmatively “opt out” in order to pursue an
individual remedy.
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In the next edition of Emplover Advocate, we will omlme[
the details of the reform legislation that AIF will put before the
Legislature this year. AIF lobbyists are currently working with
other interest groups to create a seamless, workable package
of lasting reform. It’s a difficult task.

The old framework of law that discouraged wasteful liti-
gation has been destroyed. Erecting a new framework to re-
duce the stresses built into the current system will take some
ingenuity. The old system took centuries to build and three
decades to dismantle. Putting something new in its place will
probably take more than a year to accomplish.

Despite the popular misconception, the reforms will not
include the abolition of jury trials in civil cases. Any problems
with the jury system are the result of the haphazard and in-
complete guidelines jurors are given in civil trials.

Under the current system, jurors are forced to act as legal
and economic experts without the benefit of experience, edu-
cation, or training. They must listen to a bewildering array of
testimony, much of which is so speculative that it has no place
in the courtroom. They are asked to award damages with few
standards to use in determining dollar amounts.

Juries are not to blame for the excesses of the current sys-
tem; the culprits are the creators of it, who sowed fertile ground
for the excesses, and the lawyers, who reap the harvest.

Despite accusations to the contrary, support of tort reform
does not necessarily entail a hatred of lawsuits or of lawyers;
it merely encompasses disgust for the waste and intrigue that
are currently allowed to flourish.

In fact, one overlooked casualty of the tort machinations is
the reputation of the legal profession. Lawyers have never been
revered and literature abounds with portrayals of shady shy-
sters and slippery pettifoggers. Nevertheless, respect for the
profession may never have sunk so low as it has today.

There are some who delight in reciting Shakespeare’s ex-
hortation to kill all the lawyers. Put in its context, however, the
words reveal the debt we all owe to lawyers.

The line is spoken by the unsavory Dick Buicher, a cynical
lackey of the treacherous Jack Cade. Cade promotes rebellion,
furthering his quest for power by seducing his listeners with
vague, wonderful, and impossible-to-fulfill promises. The first
step in his journey is the elimination of all lawyers.

The creation of a formal and systematic body of law has
been called the greatest achievement of mankind. In America,
the law was made the bulwark of liberty for all, promising
every citizen equal protection against the caprice and tyranny
of his sovereign and his enemies.

For all their faults, lawyers stand as our surest safeguard
against a heavy and uneven hand of justice. That the hand of
civil justice has grown uneven and heavy through the power
of a few lawyers is argument enough for reform. i
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by Sherman Joyce,
President, American
Tort Reform

Association

Science And
The Law

urors assess the “facts” in

litigation. This includes

when and how events in a
dispute took place. Often, liti-
gation involves highly technical
issues involving complex medi-
cal, engineering, or scientific
theories.

In many cases, however,
science and other technical dis-
ciplines have little or nothing to
do with facts. When “experts”
with little or no training offer
testimony with no basis in ac-
cepted scientific theory, the result
can be a miscarriage of justice.

Rather than seeking to as-
certain the truth, the rule of law
has been jeopardized by ques-
tionable evidence as a result of
junk science. Lawyers in search
of jackpot verdicts are using
junk science to link products
and medical treatments to ail-
ments when no link exists.

Improbable as it may seem,
the issue of junk science is not
new. It has developed over time
into a serious problem for the
civil justice system. It began 25
years ago when obstetricians
were sued for causing cerebral
palsy in newborns. Cerebral
palsy, it was alleged, was
caused when obstetricians used
excessive force, including the
use of forceps, to deliver ba-
bies. While this hypothesis may
seem absurd today, it was not
until after a decade of losing

cases, many with large damage
awards, that studies emerged
showing ne scientific link be-
tween forceps and the inci-
dence of cerebral palsy.

Even though this litigation
ended, it gave rise to a myriad
of lawsuits based upon nonex-
istent or unproven scientific
theories. During the past de-
cade, we have witnessed two
additional aspects of these phe-
nomenal cases.

First, even if there is scien-
tific evidence proving a prod-
uct or medical procedure does
not cause harm, it is not enough
to stop frivolous lawsuits. Sec-
ond, lawyers are no longer the
only ones who can profit from
junk science.

In order to get past the gen-
erally accepted conclusions of
the scientific and medical com-
munities, lawyers will hire “ex-
perts” to testify in court and in-
troduce either scientific evi-
dence that is not accepted by
the scientific community, ot
theories that have no ground-
ing in sound scientific research.
In addition, these witnesses fre-
quently speculate about theories
unrelated to their field of exper-
tise — often citing a cause and
effect without any evidence at
all. Some expert witnesses earn
as much as $5,000 for one day
of testimony, or even a percent-
age of a verdict.

Lawsuits that rely on junk
science must be won on emo-
tion, not the merits. A recent
Frontline report featured an in-
terview with former jurors
who said they decided to award
a plaintiff millions of dollars
even though they knew the
product involved did not cause
her injury — they simply felt
sorry for the woman.

Lawsuits involving the drug
Bendectin are the epitome of
non-meritorious litigation,
Bendectin, the only medication
approved by the Food and Drug
Administration (FDA) for the
treatment of nausea and vom-
iting during pregnancy, became
a target of litigation when plain-
tiffs’ attorneys alleged that
Bendectin caused birth defects.
After years of litigation, manu-
facturers of Bendectin pre-
vailed. While they may have
won that important legal battle,
consumers lost the war. The
combination of skyrockeling
insurance rates and the prohibi-
tive cost of defending claims in
court forced Bendectin off the
market. Currently, there are no
products on the market to help
pregnant women suffering from
severe morning sickness.

Litigation involving multiple
chemical sensitivity (MCS) is
another example of how the
civil justice system can be ma-
nipulated by junk science.

MCS has no characteristic
features or unique symptoms,
Plaintiffs’ lawyers argue, there-
fore, that a wide range of men-

(continued on page 18)
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Lawyers in search of
jackpot verdicts are
using junk science to
link products and
medical treatments to
ailments when no

link exists.

(continued from page 16)

tal, emotional, and physical dis-
orders are caused by environ-
mental chemical agents. Despite
lack of proof of causation be-
tween the symptoms and the
products, juries have awarded
millions of dollars in damages.

In a Missouri case (Elam v.
Alcolac, Inc., 1988), residents
living near a chemical plant al-
leged that they were suffering
numerous health problems due
to the plant’s activity. Even
though the toxicologists and
physicians who examined the

plaintiffs found nothing unusual
about their health, plaintiffs’
expert witnesses persuaded the
jury to disregard the factual evi-
dence and to award $43 million
in damages against the chemi-
cal plant — even though there
was no scientific evidence to
substantiate the plaintiffs’
claim.

Bendectin and multiple
chemical sensitivity are just two
examples of the recent trend in
mass tort litigation or serial tort
cases; other examples include
Norplant, electromagnetic

fields, breast implants, and the
list goes on. Each case follows
the same pattern from beginning
to end.

First, a lawsuit based on
junk science is filed, sparking
media attention. Inevitably, the
media hype publicizes the
plaintiff’s claim regardless of
its merit, and the public begins
to be swayed by sensational
reports.

Before we know it, a
lawyer’s theory, which is not
accepted by the scientific or
medical communities, causes
the public to believe there is a
problem. As the public notices,
s0 do other attorneys, and they
jump on the bandwagon and file
cases. Meanwhile, defendants
are forced to defend them-
selves, incurring enormous
costs.

Eventually, peer-reviewed
research emerges proving the
safety of the product or proce-
dure, and vindicating the defen-
dant. And just as the litigation
begins to fade away, another
product or procedure becomes
the target of junk science liti-
gation.

The pattern of junk science
litigation reflects the reality that
American courts can be turned
into chaos when unproven or
discredited scientific evidence
determines crucial issues in
litigation. It is imperative that
in cases in which liability de-
pends on scientific, medical or
other highly technical theories,
that only legitimate evidence
be allowed into our court-
rooms. [l
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Punitive Damages
in Labor and Employment Law Cases

teven Padilla was 40 years

old when he filed an age

discrimination in employ-
ment case against the Metro-
North Commuter Railroad in the
New York-Connecticut area.
Padilla had been a witness in an-
other age discrimination case
filed by a 60-year old employee
of the railroad who claimed that
he had been discriminated against
on the basis of his age. Padilla
supported that claim by testify-
ing that he had overheard com-
ments made by supervisory em-
ployees that the other employee
was too old.

Padilla was subsequently sus-
pended for improper administra-
tive practices. He immediately
filed a charge with the Equal
Employment Opportunity Com-
mission claiming his suspension
was in retaliation for him partici-
pating in the age discrimination
suit. During the case, the railroad
decided to demote Padilla from
his position and place him in a
job earning $25,000 less per year.

The court awarded 25 years
of front pay to Mr. Padilla, not-
ing that he had a high school edu-
cation and his very specialized
railroad skills left him unlikely to
find a job in any industry or in
the railroad profession that would
pay him his pre-demotion salary
of $65,000 a year. Reinstating
him to his old job was not an
option, the court ruled, since the
relationship between Padilla and

the railroad had been irreparably
damaged by animosity associ-
ated with the litigation. Padilla’s
award of 25 years of front pay
was the largest such award ever
issued in any labor and employ-
ment law case.

As this case demonstrates,
courts continue to fashion rem-
edies for employees alleging dis-
crimination in the workplace. At
the same time, state legislatures
and Congress pass laws that pro-
vide for more and more damages
in employment lawsuits. Not
only does the aggrieved employee
receive back pay and loss of
benefits, but also punitive dam-
ages, attorney’s fees and costs,
and now, according to the afore-
mentioned case, front pay as
well.

In 1991, the Civil Rights Act
was amended to allow for jury
trials for the first time in employ-
ment litigation (except for age
discrimination, which had always
permitted jury trials). That act
also imposed punitive damages
of up to $300.000, depending on
the size of the employer. Addi-
tional damages can also be ob-
tained for compensatory losses,
pain and suffering, defamation,
humiliation, tortious interference,
ete.

In addition to such extra dam-
ages, of course, the employer has
to pay its own attorney’s fees
and costs coupled with the loss
of productivity and management

time spent in defending or re-
sponding to an allegation of dis-
crimination in employment. As a
result, employers increasingly
are reluctant to discharge, de-
mote, or discipline a problem
employee for fear of having to
defend their actions in an em-
ployment discrimination suit.

Even if the employer prevails,
there is still the expense associ-
ated with defending the suit or
responding to a charge filed with
either the Florida Commission on
Human Relations or the Equal
Employment Opportunity Com-
mission. Many times, it is easier
to keep the employee and ignore
the problem than it is to pay to
respond to a charge or a lawsuit.

Even if the employee quits,
he may still sue, claiming he was
“constructively discharged,” i.e.
that he had no choice but to quit
since the discrimination was so
prevalent that any employee
would have quit under like circum-
stances rather than put up with the
continuing discrimination.

The most productive employ-
ees, the good workers, tend to
leave rather than work in an en-
vironment in which less produc-
tive employees are permitted to
remain on the payroll. but do not
pull their weight or carry their
fair share. In fact, one source re-
ports that almost half of the em-
ployees who took part in work-

(continued on page 22)
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Employers need to
weed out problems
when they arise rather
than allowing a
problem employee to
remain and potentially
damage the morale of

the entire workforce.

(continued from page 19)

place surveys complained that it
takes too long to get rid of prob-
lem employees.

Leaving a problem employee
in the workplace, therefore,
causes problems throughout. It
is like a virus that begins to in-
fect the entire workforce, result-
ing in either the best leaving or
not putting out their best any
more since doing so does not re-
sult in anyone getting ahead.
Employees quickly learn that they
can just “get by” without being
afraid of being discharged or dis-
ciplined.

Certainly, discrimination in
employment continues to exist in
certain situations and every rea-
sonable effort must be made to
eradicate it. All should be pro-
vided an opportunity to advance
based on their skills, education,
experience, background, etc.,
and without regard to race, color,
sex, religion, age, national origin,
or disability.

With the passage of the
Americans with Disabilities Act
and the Family Medical Leave
Act, however, everyone now
falls within some protected class
of “victims” and every employee
is therefore covered under some
federal and state law in the em-
ployment setting.

Employers need to treat prob-
lem employees the same in all
circumstances. If objective cri-
teria have been firmly established
and communicated to employvees
and the employees know what is
expected in terms of production
or output, any employee failing
to meet those standards must be

dealt with on a consistent basis,
either through a disciplinary pro-
cess or through discharge, if
appropriate.

Legislatively created remedies
for employees are new. Previ-
ously, under the common law
and under the law of most of the
states, until recently, employment
was considered “at will.” Florida
is an employment-at-will state,
which means the employee
works at the will of the employer
and can be terminated for any
reason — good, bad, or indiffer-
ent — provided it is not other-
wise discriminatory.

As the Legislature continues
to fashion new remedies and
cover new employment situa-
tions, such as the Family Medi-
cal Leave Act, we are fast ap-
proaching a situation where a job
is considered to be a right of the
employee that needs protecting.

For approximately 10 years
now, the drafters of uniform laws
have studied the issue of enact-
ing a uniform employee termina-
tion act. Other uniform laws ex-
ist in the United States, including
the Uniform Commercial Code
and Uniform Banking Laws.
Since many employees now are
multi-state, the uniform drafters
are looking at the creation of a
uniform termination law that
would provide employees with
the right to a hearing prior to a
termination, very similar to an
unemployment compensation
hearing, in which a state hearing
examiner would take evidence on
whether or not an employer had
justifiable reason for termination
of an employee.

The law has little likelihood
of passage in the current politi-
cal environment, but it has only
been a little over 60 years since
we even had any federal or state
laws governing the workplace.
The first laws were passed dur-
ing Franklin D. Roosevelt’s New
Deal during the Great Depres-
sion. At that time, the U.S. De-
partment of Labor was created
and the National Labor Relations
Act, Child Labor Act, Portal to
Portal Act, and Fair Labor Stan-
dards Act were all passed, af-
fording for the federally pro-
tected rights for employees in the
workplace.

Since the passage of those
landmark acts, employee rights
have continued to expand and
seemingly will continue to ex-
pand in the future until the “right”
to a job is considered paramount.
This will happen as more and
more remedics are given to em-
ployees and less and less discre-
tion to the employer in control-
ling the actions and production
of an employee.

There clearly needs to be a
balance to keep the United States
competitive and to allow employ-
ers to hire, promote, and retain
the most qualified workers. Em-
ployers need to weed out prob-
lems when they arise rather than
allowing a problem employee
to remain and potentially damage
the morale of the entire
workforce.

Legislation giving more rem-
edies and damages to employees
only encourages rather than
solves problems in the work-

place.
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Three Steps to Putting
the Justice Back in Civil

Justice

s a business person, you

know firsthand the

meaning of the expres-
sion, “The buck stops here.” You
often have to make decisions
alone and take full responsibility
for them.

That is never the case in the
legislative process. Any legisla-
tive solution must satisfy at least
61 representatives and 21 sena-
tors who each come to the Leg-
islature from different back-
grounds and carry different
points of view.

That need to reach consen-
sus among many is a pillar of de-
mocracy. When the system
works, the end product is usu-
ally not a radical departure from
the status quo. When the system
is abused, such as in the case of
the secret passage of the 1994
amendments to the Medicaid
third-party liability statute, the
result is invariably poor public
policy.

In the upcoming session,
Floridians face a titanic battle
over the issue of civil justice
reform. The effort to make the
necessary changes face two
obstacles: the objections of the
trial lawyers and their legisla-
tive backers: and the desire to
avoid controversy by those leg-
islators who will offer, at most,

lukewarm support to the effort.

In order to make those
changes, AIF is preparing a mod-
est but important package of leg-
islation. The reforms must make
the system better for all partici-
pants, plaintiffs and defendants
alike. At the same time, they must
result in real changes that make
the system more fair and effi-
cient.

The ultimate objective is
something most members of the
Legislature can agree on. But
when the trial lawyers start to
lobby, they will try to convert the
end result into something very
different from the original idea.

The civil justice crisis can be
solved if the Legislature will ad-
dress the roots of the problem.
AIF has identified three basic
weaknesses in the system. Ex-
actly how to repair these weak-
nesses will be the subject of
debate.

First, the economic incen-
tives for litigation are askew. The
economics of a lawsuit or claim
for damages are controlled by the
interests of the trial lawyer, not
the client. Today, a trial lawyer
pockets up to 50 percent of an
award.

The trial lawyer takes home
more money if the case is al-
lowed to go to trial. That makes

it difficult for the parties to settle
because the plaintiff’s lawyer’s
fee is negatively impacted. On
the other hand, the casy money
is in settlement, especially when
the plaintiff’s case is shaky.

In many cases, obtaining a
settlement is as easy as printing
a computerized form letter and
mailing it to an insurance com-
pany. This jackpot litigation en-
courages frivolous lawsuits. If
you have the chance to take
home $30,000 just from writing
a single letter demanding
$100,000, why not roll the dice?
Thus, the economic incentives
must be realigned.

Economics also plays a role
in the quality of life of the injured
plaintiff. Trial lawyers have to
keep their clients unhealthy for
as long as possible in order to
inflate damages. The higher the
damages, the higher the lawyer’s
fee.

For example, a plaintiff can
be paid lost wages by a defen-
dant who caused an injury that
kept the plaintiff from returning
to work. The lawyer receives
half of that money. So the law-
yer counsels his client not to go
back to work even if the client is
able. This is wrong! The system

(continued on page 25)
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(continued from page

should be mindful of the quality
of life of the plaintiff.

If work is available and pos-
sible, plaintiffs should be allowed
to put their lives back together,
but the trial-lawyer-driven eco-
nomics of the system won’t al-
low that. Perhaps a trial lawyer
should not be allowed fees on the
lost wages part of damages. This
way, the plaintiff really takes
home the pay the jury decides he
is entitled to.

The same applies to future
medical expenses. The trial law-
yer gets a cut of the medical ex-
penses and the defendant may
misspend or lose track of the
money in the years following the
award. Perhaps damages for fu-
ture medical payments should be
exempt from fees as well. Per-
haps they should be deposited in
a special medical trust.

Next, the civil justice system
is no longer civil. Defendants are
harassed and plaintiffs are ha-
rangued. Once a lawyer is in-
volved, the disputing parties are
not even allowed to talk to one
another. Once litigation begins,
the parties have no opportunity
to talk face to face in an effort
to settle the dispute quickly and
fairly. Perhaps combating parties

should be given the option of

talking to one another as rational
adults to settle their differences.
After all, the purpose of the civil
justice system is to obtain jus-
tice and justice is not restricted
to the courtroom.

Today. only the plaintiff can
decide if he wants a jury trial or
some other form of dispute reso-

lution. The jury system must re-
main an option, but perhaps al-
ternative dispute resolution
should be another option. Per-
haps the defendant should be al-
lowed some say in making that
choice. In fact, the results of a ne-
gotiated settlement may suit the
claimant better than the specter
of waiting years to get half the
money in a judgment.

The next systemic infirmity
is caused by years of court-made
law. Our civil law is made case
by case. When the facts present
a unique situation, a decision is
rendered to fit those facts, but
the law created to fit those facts
must be applied to all other like
cases. Over the years, decisional
law begins to pile up, tilting the
scales of justice.

Today, our scales of justice
are not balanced. Every once in
a while, the Legislature should
examine the direction civil law
has taken and realign those as-
pects that are out of balance.

We grow up believing Lady
Justice is blind. We grow up be-
lieving in fairness and a chance
to defend yourself. Today’s re-
ality is that neither of these is the
case. We live in a state where our
highest court declares it permis-
sible for the Legislature to take
away a defendant’s right to de-
fend himself. In effect, we live
in a state where it is morally and
legally permissible to bully a de-
fenseless defendant in the court-
room. In the upcoming session,
we must demand that the Legis-
[ature reshape the tort laws to re-
flect our ideal of justice. [l




CreATING A DANGER
FOR TRIAL LAWYERS

by Glenn G. Lammi, Chief Counsel, Legal Studies Division, Vfﬁshi“ngton Legal Foundation

Editor’s Note: The following is excerpted from a Working 1 Brou e e
Paper published by the Washington Legal Foundation. The :
paper explores the public policy implications of hiring private
trial lawyers on a contingency fee basis to pursue suits such as
the one currently in litigation under Florida’s Medicaid Third-
Party Liability Law.

n

F"H‘E'he states’ use of private trial lawyers (typically those
: “ " with experience in smoking or asbestos litigation) to
| prosecute the cases is unprecedented. If the suits are
Wi as successful as the states assert, these lawyers will
receive a huge contingent fee award, most likely as high as
one-third of the total judgment. Indeed, since the state is obli-
gated to reimburse the federal government for the latter’s con-
tribution to those medical payments made under the Medicaid
program, the private lawyers may well end up recovering more
money than the state.

The state suits are precisely the vehicle that frustrated trial
lawyers have been seeking. In fact, the Florida statute appears
to have been the brainchild of these lawyers. It was reported
that the idea of the Florida statute was first raised at a meeting
of the “Inner Circle,” an exclusive association of 100 trial law-
vers, a fact touted in the press by a Pensacola plaintiff’s attor-
ney who helped draft the law. If the suits simply were the
result of state initiative, the states could have attempted similar
suits years ago under the Medicaid statute.

To protect against another string of defeats, the states (and
their attorneys) have stacked the deck in their own favor. For
example, the Florida statute directs that the “evidence code
shall be liberally construed regarding the issue of causation
and damages ... and [such issues] may be proven by the use
of statistical analysis.” This provision essentially requires the
courts to resolve evidentiary disputes in favor of the state and
against the defendant. It also allows the state to recover dam-
ages against a defendant without having to show that the prod-
uct allegedly causing the injury was actually produced by the
particular defendant involved.

In Mississippi, the attorney general filed suit not in the state
capital, where enforcement actions typically are prosecuted,
but in a Gulf Coast county that has long been a favorite among
plaintiff’s lawyers for mass-tort cases such as asbestos and
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environmental toxic torts. The case also was filed in Chancery
(i.e., equity) court, where there is no right to a jury, so that the
state need only convince one person in order to devastate an
entire industry.

State Suits Threaten To Undermine Traditional Tort Law

The state attorney general suits differ radically from ordi-
nary tort suits and, unless rejected by the courts, threaten to
undermine traditional tort concepts. The seriousness of this
threat can be demonstrated by examining the suits in light of
traditional tort principles.

American product liability law has changed considerably
over the past century. A system once characterized by caveat
emptor (let the buyer beware) has become dramatically more
pro-plaintiff. Thus, common law doctrines that formerly frus-
trated most plaintiffs” ability to recover damages, (e.g., the
restrictive rule of privity of contract and the ability to disclaim
implied warranties) have been eliminated. The modern con-
cept of design defect, which holds manufacturers liable for
product imperfections that may be present in every sample of
the product (as compared with individual manufacturing de-
fects), and defect by failure to provide an adequate warning,
have vastly expanded the scope of tort liability, Negligence
and implied warranty have, to a significant degree, been re-
placed by “strict liability” in tort, which holds the manufac-
turer or seller liable for a defective product even if he acted
with the utmost care.

The transformation has been so complete that plaintiffs
can now in some circumstances bring lawsuits even before
they suffer an actual injury, simply by alleging that they fear
some future injury or have been exposed to a product that will
increase their risk of future illness. The dramatic change in the
law also has been accompanied by explosive growth in the
number of mass latent injury and toxic tort cases, so that “tort
reform” (implying some form of cutback on plaintiffs” ability
to sue or recover in certain types of suits) is now a frequent
topic of political debate.

Despite the dramatic pro-plaintiff shift in tort law, plain-
tiffs do not always win tort suits; indeed, in some areas, tort
plaintiffs have had little success. This phenomenon can be
explained in part by the fact that, while tort law has indeed
changed substantially, certain fundamental principles have been
preserved largely intact in the modern era. Three of these prin-
ciples, in particular, are jeopardized by the state attorney gen-
eral suits: the requirement of individualized proof of causation;
the right of the defendant to assert serious affirmative defenses;
and the rule that the defendant pays only for the injury that it
causes.

Individualized Causation

Traditional tort law requires individualized proof of causa-
tion. The plaintiff must show by a preponderance of the evi-
dence that the particular defendant in the case actually caused
him (or his property) specific harm.

This principle has remained a central feature of tort law
because, absent proof of individual causation, a defendant could
be unfairly held liable without any proof that it was the cause
of the alleged injury. This principle is applied even in class
action suits, where multiple plaintiffs are allowed to aggregate
their claims in a single case. Thus, even in a class action, if the
“named” or “representative” plaintiffs are able to establish li-
ability and obtain a favorable ruling on common classwide is-
sues, the other class members typically cannot recover unless
they establish their own damages. Indeed, if the causation is-
sues for the individual class members are too numerous or
complicated, courts will refuse even to allow the case to pro-
ceed on a class basis.

In a dramatic departure from these salutary principles, the
state attorneys general seek to recover for health expenditures
without such individualized proof of causation. The states sim-
ply allege that they have spent a certain amount of money to
treat smoking-related diseases and are entitled to reimburse-
ment; they do not attempt to show that any individual citizen’s
illness was caused by any particular defendant or by cigarette
smoking at all. Indeed, the suits do not even purport to be
brought as class actions. The individuals who received medi-
cal assistance are completely irrelevant; all the state has to
show under its theory is that, as a statistical matter, smoking is
likely to have caused a certain percentage of the injuries for which
the state paid medical benefits.

The Florida statute, for example, explicitly provides that
causation and damages can be proven by use of statistical
analysis. Thus, the state may be permitted to prove causation
and damages in the aggregate. The parties would not have to
litigate, on an individual-by-individual basis, whether a par-
ticular Medicaid recipient’s illness was cansed by something
other than smoking. A defendant therefore may be held liable
for health effects that may have been caused by genetic fac-
tors, products that were not manufactured by the defendant,
environmental toxins, workplace exposures, or some other
cause having nothing to do with the defendant.

Use of similar statistics could support lawsuits against prod-
uct manufacturers for the health costs of treating victims of
drunk driving and alcohol-related disease, persons injured by
guns and motor vehicles (diesel fumes, for example, are a
known carcinogen), and those who suffer heart disease, which
is statistically related to excess cholesterol.




These lawsuits have the
potential fo impose
enormous costs on
states’ already weak
economies. As liability is
expuanded fo more
industries, more jobs
could be lost and more

investment will be
chilled.

Courts previously have condemned efforts by trial lawyers
to eliminate the need to prove individual causation. For ex-
ample, in 1990 a group of trial lawyers in an asbestos case
persuaded a trial court to permit approximately 3.000 claims
to be tried at once by actually trying only a small number of
them and then extrapolating the results to the remainder by
statistical evidence and expert testimony. The court of appeals
reversed because the “procedure [did] not allow proof that a
particular defendant’s asbestos ‘really’ caused a particular
plaintiff’s disease.”” The state attorney general suits are an even
more flagrant attempt to hold defendants liable absent proof of
causation.

Affirmative Defenses

A second fundamental tort principle is that the plaintiff
cannot fully recover for injuries partly caused by his own
wrongdoing. Under this principle, if the defendant is able to
prove an applicable “affirmative defense,” such proof will
defeat some or all of the plaintiff’s claims. For example, if
a plaintiff knowingly encounters a known risk, such as de-
liberately touching a hot waffle iron, then he is precluded
from recovering. Likewise, if a plaintiff does not sue within
the applicable statute of limitations, he will be barred from
recovering.

Even the generally pro-plaintiff doctrine of “comparative
negligence” (which, unlike the traditional rule of “contributory
negligence,” does not totally bar the claims of plaintiffs who
were only slightly responsible for their own injuries) requires

that a plaintiff’s recovery will be reduced according to the per-
centage by which he contributed to his own injury. This re-
quirement is based on the sound principle that if a plaintiff
knowingly or carelessly contributes to his own injury, recov-
ery should be hmited or barred.

The state tobacco suits seek to eliminate traditional tort
law defenses. Some of the suits do so implicitly by alleging
causes of action (such as unjust enrichment) that, according
to the states, could require them to show only that they ex-
pended funds for the health consequences of smoking. In the
states’ view, the tobacco defendants could not win even by
showing that individual recipients of medical benefits deliber-
ately chose to smoke despite awareness of the health risks.
Indeed, the Florida statute explicitly abolishes the defendants’
right to assert affirmative defenses:

[Clomparative negligence, assumption of the risk, and

all other affirmative defenses normally available 10 a

liable third party are to be abrogated to the extent nec-

essary to ensure full recovery by Medicaid from third-
party resources.

This result is both morally and legally indefensible. Elimi-
nation of any requirement that the plaintiff be free of fault
implies a system in which consumers have no responsibility
for their own life choices. The states’ position makes product
manufacturers the absolute insurers of injuries related to their
products, a degree of liability that American product liability law
traditionally has rejected.

The skewing of the litigation process in favor of the state
could readily be applied to virtually any product that has public
health consequences.

Defendant Pays Only For What It Causes

A third — and related — principle of tort law is that the
defendant is required to pay compensatory damages only for
the injuries that it actually caused. This rule recognizes that it
would be unfair to require a defendant to pay for an injury
that, in fact, was caused by someone else. For example, in the
context of pharmaceuticals, the plaintiff must show that it was
the defendant’s drug that caused his injury, as opposed to a
genetic problem, some other company’s drug, or the plaintiff’s
own conduct,

Although contemporary tort law has expanded the range
of potential defendants that can be held liable for a given in-
jury, there still must be a causal connection between each de-
tendant and the injury. For example, the principle of “joint and
several” liability permits the plaintiff, in a case where two or
more defendants are liable for the injury, to collect the entire
amount of the judgment from any one of the defendants. But
each of the defendants can be said to have caused the injury.

The requirement of a causal connection between the defen-




dant and the injury (and the accompanying limitation of the
defendant’s liability to the harm it caused) persists under even
the most extreme theories of tort liability. Thus, the contro-
versial “market share” theory of liability, adopted in only a few
jurisdictions and in very limited contexts, permits the court to
assess liability against defendants in proportion to their market
share of a standardized product where the plaintiff cannot iden-
tify which brand of the same product caused the injury. None-
theless, while market share theory may in some cases require
a defendant to pay for damages caused by another manufac-
turer in the same industry, there is still no doubt (1) that the
product caused the injury, and (2) that the defendant’s overall
level of liability cannot exceed its market share.

The state suits, by contrast, may require a defendant to
pay far more than its share of damages. For example, the
Florida statute authorizes the state “to proceed under a market
share theory” to establish a causal connection between a spe-
cific manufacturer’s product and the injury, but it also requires
joint and several liability. These rules are simply incompatible
with one another. Joint and several liability is designed for the
situation where more than one party contributes to a single
plaintiff’s injury. Under a market share theory, by contrast, it
is not established that all defendants actually contributed to the
plaintiff’s injury; instead, it is held that as a matter of justice
each defendant should pay proportionately for the amount of
harm that it can be said to cause in the market at large. By
combining these concepts, however, the state could impose
liability on any defendant for the harm caused by the entire
industry, simply because the defendant has some presence in
the market. This result would be unprecedented, unfair, and
potentially an unconstitutional “taking” of property without due
process.

Unprecedented Theories

Beyond their departure from traditional principles of tort
law, the state lawsuits attempt to create entirely new and radi-
cal theories of tort liability. For example, the state suits ignore
the subrogation theory of recovery in the federal Medicaid stat-
ute. Under Medicaid subrogation, the state may seek recovery
for medical costs inflicted by a third party because the indi-
vidual victim/Medicaid recipient has turned his rights over to
the state. The defendant’s legal duty, however, is owed to the
victim, not to the state.

The state suits, however, assert that the state has an inde-
pendent right of recovery outside of the Medicaid statute for
whatever the state has spent in medical costs. The state need
not show that it has been given rights by individual victims
and it need not prove that the defendant caused any individual
victim’s injury. Put differently, the states implicitly claim that
product manufacturers owe legal (non-criminal) duties directly

fo the state for injuries caused by their products. This type of
claim is unprecedented and contlicts with the traditional rule
that third-party Good Samaritans (as the states claim to be
here) have no independent right to recover against tortfeasors.

A second illustration of the states’ radical theory is the
unprecedented paternalism that is inherent in their lawsuits.
Current law embodies the idea that at some point, consumers
must accept personal responsibility and cannot reasonably ex-
pect to be protected or compensated for their own choices.
Under the state suits, however, liability will result from indi-
vidual consumer decisions regardless of public knowledge and
regardless of consumer negligence or misuse.

In sum, the attorney general suits are deliberately seeking
to manipulate basic tort rules. Given this frontal assault on tort
law, these suits should be subjected to the most exacting scru-
tiny by judges and other legal policy makers.

Conelusion

The temptation for judges and other policy makers to em-
brace the expansive new theories the state attorney general
lawsuits and the Florida law promote is significant. These ef-
forts may represent to some an ideal quick fix to alleviate ris-
ing health care costs in the states, while at the same time forc-
ing changes that will make the populace, from their subjective
viewpoint, “healthier.” The notion of litigation as a quick, pain-
less fix, however, is illusory.

These lawsuits seek nothing less than a fundamental, per-
manent change in the way courts interpret and apply the com-
mon law of tort to personal and mass injury actions. The di-
rect beneficiaries of such change will not be the states who
seek reimbursement for health costs or the patients allegedly
injured by the products. The trial lawyers and their health ac-
tivist allies will be the ones to benefit. The public and its policy
makers must examine the history of the litigation explosion
and appreciate the likelihood that the activist state attorneys
general and the trial lawyers will not stop at tobacco. Once
that source of awards and attorneys’ fees is no longer available,
the legal changes will be used to pursue auto-makers, fast food
proprietors, meat and dairy producers, and alcohol distributors,
just to name a few targets.

These lawsuits have the potential to impose enormous
costs on states” already weak economies. As liability is ex-
panded to more industries, more jobs could be lost and more
investment will be chilled. The heaviest burdens will be
imposed on the court system, which is already weighed
down with overcrowded dockets. An expansion of liability
will certainly exacerbate this situation. Judges presiding over
these cases, and policy makers examining these issues,
would do well to seriously consider ignoring the temptation

of the guick fix. |8




by Jerry Jasinowski,
President, National
Association of

Manufacturers

Product Liability
Reform in Congress

n 1996, product liability re-
form legislation made it to the
resident’s desk — for the
first time ever. It’s unfortunate
that President Bill Clinton chose
to pay back his largest campaign
contributors — trial lawyers —
by vetoing H.R. 956, the Com-
mon Sense Product Liability Le-
gal Reform Act.

But the president may have an
opportunity to redeem himself.
The business community is mak-
ing plans now to advance the is-
sue early in 1997. Thanks to lob-
bying by member companies of
the NAM and AIF, most lawmak-
ers realize our legal system is out
of control. U.S. liability suits are
14 times more frequent and eight
times more costly than in other
nations. Bogus liability claims
often prompt companies to re-
move products from the market;
lay off workers; and, in almost
all cases, forfeit large sums of
money (o a system that pays $2
in legal fees for every $1 received
by plaintiffs.

The Case For Reform
The inconsistent patchwork
of 51 state product liability laws
(including Washington, D.C.) —
combined with an increase in liti-
gation, higher awards, and more
settlements — has spawned
unaffordable insurance premi-
ums; a shortage of insurance in
some industries; and widespread

uncertainty for consumers,
manutacturers and retailers.
Many states have reformed their
liability systems without regard
to state-by-state consistency.
Meanwhile, trial attorneys have
mastered the art of forum shop-
ping (filing suits in states where
laws are most sympathetic to
their clients).

This is why the National Gov-
ernors Association, a group nor-
mally reluctant to cede authority
to the federal government, sup-
ports reform at the federal level.
Ironically, it was former Gov. Bill
Clinton who played a leading role
in persuading the governors to
adopt the proposal.

The Association of Trial Law-
yers of America (ATLA) has
skillfully played both sides of the
issue. At the state level, the as-
sociation has testified that prod-
uct liability is a national, not a state
or local issue. Before Congress,
ATLA says a federal solution is not
needed and that the issue should
be left for states to decide.

Most manufacturers believe
in taking responsibility for their
mistakes. If something they
make causes harm, they should
pay. At the same time, common-
sense rules are needed. Recov-
ery should be denied, for in-
stance, to “victims” whose in-
toxication or drug abuse is pri-
marily responsible for their inju-
ries. And when a company is

only 10 percent responsible for
an injury, it should pay no more
than 10 percent of the damages.

Congressional Action

Allies of ATLA in Congress
blocked consideration of fair and
reasonable reform bills through-
out the 1980s and early 1990s.
But the dynamics were reversed
in 1995 when Republicans cap-
tured the House and Senate.

The House approved a broad
legal-reform measure early in
1995, with 45 Democrats join-
ing 220 Republicans in support
of the bill. Unlike previous mea-
sures that focused solely on prod-
uct liability lawsuits, H.R. 956 as
passed by the House would have
capped punitive damages and lim-
ited joint and several liability in
all civil cases.

Senate attempts to enact a
similar bill were filibustered. On
three occasions, industry was
unable to muster the 60 votes
needed to defeat the filibuster.
Working closely with the NAM,
Sens. Slade Gorton (R-Wash.)
and Jay Rockefeller (D-W.Va.)
proposed passing a more narrow,
“products-only” version of H.R.
956. Their strategy worked; the
narrow version of the bill was
approved 61-37.

Congress, working closely
with administration officials in
trying to reconcile the House and
Senate versions of H.R. 956,
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carefully crafted a proposal
aimed at receiving favorable
White House consideration.
(Throughout the debate, the
White House indicated the presi-
dent would sign a bill limited to
coverage of product liability
suits.)

The trial attorneys’ lobby —
joined by self-proclaimed con-
sumer lobbyist Ralph Nader —
applied a full-court press to pre-
vent a vote on the conference
report. When their strategy
failed, they appealed to the White
House. On March 16, 1996 —
just days before the conference
report was scheduled to reach the
Senate floor — President Clinton
announced he would veto the bill.

The veto threat did not dis-
suade lawmakers. A bipartisan
majority in both chambers ap-
proved the conference report.
Nevertheless, President Clinton
vetoed H.R. 956 on April 30,
1996. One week later, the House
fell 23 votes short of the two-
thirds majority necessary to over-
ride the president’s veto.

Contrary to the president’s
assertions, the final version of
H.R. 956 was a modest bill that
included sensible limits on puni-
tive damage awards, a reason-
able statute of repose, and an end
to joint and several liability for
non-economic damages. In ad-
dition to criticism from some of
his closest Democratic allies in
the Senate, the president was
chided by The Washington Post,
which called his “decision to ca-
pitulate to [trial lawyers’] pres-
sure ... transparent, shortsighted
and wrong.”

Qutlook

Looking to 1997, we believe
the issue is more alive than ever.
While the business community
supported broad efforts to re-
form the nation’s legal system
in 1995, manufacturers are
seeking a sensible product-li-
ability bill that can clear both
chambers and be signed into
law early in 1997.

In the Senate, the NAM is
urging Majority Leader Trent
Lott (R-Miss.) and new Com-
merce Committee Chairman
John McCain (R-Ariz.) to move
reform legislation quickly. Fif-
teen new senators will need to
be educated on the issue.
(Florida Sen. Connie Mack (R)
is a longtime supporter of re-
form; Sen. Bob Graham (D) is
an opponent.)

In the House, re-
form supporters con-
tinued to outnumber
opponents. The NAM
is asking House lead-
ers not to broaden the
bill, which would only
lead to defeat in the
Senate.

Some supporters
on Capitol Hill believe
recent changes in
White House staff —
who may focus more
on policy than politics
— could help per-
suade the president to
sign a reform bill. Key
officials at the Justice
Department helped ne-
gotiate this year’s bill
and appear to support
some sensible reforms.

What Can You Do

Contact your lawmakers
now. Tell them about the uncon-
scionable costs of defending
against frivolous liability suits,
where even a successful defense
entails a large economic loss.
More importantly, new members
of Congress — including Florida
Reps. Allen Boyd (D-2), Jim
Davis (D-11), and Robert Wexler
(D-19) — need to hear about the
research that is never conducted,
the products that are withdrawn
or never developed, and the jobs
that are lost or never created —
solely from fear of liability reper-
cussions.

With your help, we can cre-
ate a reasonable product liability
law that protects injured victims
without wasting money and sti-
fling innovation. il

Bogus liability claims
often prompt
companies to remove
products from the
market; lay off workers;
and, in almost all
cases, forfeit large

sums of money.
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by Roger R. Geiger,
President, Ohio Alliance

for Civil Justice

Efforis to End Lawsvuit
Abuse Successful in Ohio

fter more than 20
months of hard work
A N\ and dedication by mem-
bers of the Ohio Alliance for Civil
Justice, the Ohio House of Rep-
resentatives and the Ohio Senate
approved measures in House Bill
350 intended to make beneficial
reforms to the state’s civil jus-
tice system. The legislation was
signed into law by Ohio Gov.
George V. Voinovich on Oct. 28,
1996.

The alliance is an unprec-
edented coalition of major em-
ployers, small business owners,
medical providers, farmers, trade
and professional associations,
political subdivisions, and non-
profit organizations who joined
forces to help end lawsuit abuse
in Ohio. The leadership of the
alliance spent more than 13,000
hours working on the tort reform
campaign.

In early September, the Ohio
Senate voted 20-13 to approve a
joint House-Senate conference
committee report on House Bill
350. On the same day, the Ohio
House of Representatives also
considered the measure. When
the House’s first concurrence
vote was called, the bill was de-
feated 47-48. However, due to a
lack of affirmative votes, a par-
liamentary procedure was used
to allow the House to consider
the legislation when 50 favorable
representatives were in atten-
dance. In late September, the

Ohio House reconvened to ap-

prove the motion to reconsider,

and then concurred with the con-

ference committee report by a

vote of 53-41.

The new tort reform law con-
tains meaningful and common
sense provisions that will help put
an end to the pervasiveness of
frivolous lawsuits in Ohio. With
one new lawsuit being filed in
Ohio every 17 minutes and each
Ohio resident spending $1,200
annually in a hidden tort tax, civil
justice reform was long overdue.

Members of the alliance all
agreed that in order to attain
meaningful reform, the follow-
ing five key measures needed to
be enacted.

B Modification of Joint and
Several Liability: Abol-
ishes joint and several
liability in tort actions and
replaces it with propor-
tional liability, except for
defendants who are more
than 50 percent at fault.
Defendants more than 50
percent at fault will be
liable for the plaintiff’s
economic damages only.

B Non-Economic Damage
Limits: Limits non-eco-
nomic damages (pain and
suffering, mental anguish,
etc.) to the greater of
$250,000 or three times the
plaintiff’s economic
damages, up to a maximum
of $300,000 in all cases,

except for those that are
particularly severe. In
severe cases, nonN-eco-
nomic damages are limited
to the greater of S1 million
or $35,000 multiplied by
the number of years
remaining in the plaintiff’s
life. There are no limits on
a plaintiff’s actual eco-
nomic loss (lost wages,
medical bills, etc.).
Punitive Damage Limits:
There are several provi-
sions in the new law
related to the awarding of
punitive damages,
including:

* Limits to the amount of
punitive damages recover-
able for all parties,
except large employers,
to the lesser of three
times the amount of
compensatory damages
(economic and non-
economic) or $100,000;
Limits the amount of
punitive damages recover-
able from employers
with more than 25 full-
time, permanent employ-
ees to the greater of
three times compensa-
tory damages or
$250.,000.

Comparative Fault:
Allows juries to consider
the fault of non-parties,
including those who have
settled and those who were
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never made parties to the
action, in apportioning
liability. The bill also
permits application of
comparative fault to
product liability actions.

B Statutes of Repose:
Provides a 15-year statute
of repose for product
liability claims, six years
for medical malpractice
claims, and 15 years for
improvements to real
property. Except for cases
involving fraud, claims for
products sold and services
rendered after 15 and six
years would not be subject
to lawsuits.

Not only were these major
provisions a part of the final leg-
islation: more than 40 other civil
justice reform measures were
enacted. Ohio was one of the
first states to take a comprehen-
sive approach to tort reform by
addressing many major tort re-
form issues in a single piece of
legislation.

Although the Ohio Legis-

lature’s action represents great

strides toward ending lawsuit
abuse, additional activity by op-
ponents of tort reform is still
anticipated. Legislation chal-
lenging key portions of House

Bill 350 could be introduced as

early as 1997. Legal challenges

in the Ohio Supreme Court are
also anticipated.

The grassroots assistance
from thousands of individuals
was critical in the overall ef-
fort to enact House Bill 350,
and cannot be left unacknowl-
edged. More than 1,600 small
business owners, corporate
CEOQOs, doctors, farmers, ac-

countants, county commission-
ers, and many others from
across the state participated in
meetings with legislators, pro-
vided testimony before com-
mittees in the Legislature,
wrote letters, spoke to the me-
dia, made phone calls and/or
simply added their names to
the overwhelming list of busi-
nesses and consumers support-
ing civil justice reform.
In analyzing Ohio’s success,
there are four major reasons that
meaningful tort reform legisla-
tion was enacted. The four criti-
cal elements to the alliance’s suc-
cess were:

®m the breath and depth of the
coalition’s membership;

B the ability to maintain a
focus on the five major
reforms and the coalition
remaining united around
those issues;

B retaining knowledgeable
and professional legal,
public relations, and
grassroots help; and

B  strong legislative leadership
that started with the
speaker of the Ohio House.
These four elements clearly

enabled the alliance to overcome
the strong opposition of the Ohio
trial bar, several so-called con-
sumer groups, and organized
labor.

While each state is different,
the ability to create some form
of the four key elements will
likely lead to success stories in
other states. Wherever the tort
reform debate begins, the mes-
sage for ending lawsuit abuse
must simply be that citizens want
it, consumers need it, and com-
mon sense demands it. [l
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Know Your Legislators

Now that the 1996 elections are
% history, AlFis preparing the 1997
. Know Your Legislators.
As a member of the association,
you will automatically get one
free copy of the guide. If

you’d like additional copies,
just call our publications

office at (904) 224-7173 for ordering and pricing
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The Anti-Consumer

Crusaders

by Jacquelyn Horkan, Employer Advocate Editor

hey are the modern day pioneers of
moral economy, measuring goodness
and virtue in terms of wealth or lack
thereof.

Consumer advocates earnestly endorse Balzac’s
nostrum that behind every great fortune lies a great
crime. In fact, their almost paranoiac distrust of
free enterprise and large corporations means they
often act less like friends of consumers and more
like enemies of business.

For instance most consumer groups favor
protectionism — a stance that benefits a few em-
ployers and employees instead of the consumer
who enjoys lower prices when trading borders
are opened.

Consumer advocates lobby for everything from
increased welfare spending to stronger environ-
mental regulation to socialized medicine. Despite
their decidedly leftist orientation, consumer ad-
vocates are widely regarded as untainted by bias
and motivated by the purest of intentions. That
makes them one of the most potent allies of trial
lawyers.

Both trial lawyers and consumer advocates
favor the Leninesque stipulation of “From each
according to his ability to pay; to each according
to the skill of his lawyer.”

The consumer movement and the current tort
system were born of the belief that free enter-
prise offers producers no incentive to consider
the safety of their customers when designing their
products. Furthermore, consumers are depicted
as hapless creatures, unable to collect the facts
they need to make wise, reasonable choices in
the marketplace.

The patriarch of the consumer movement is
Ralph Nader, nicknamed Saint Ralph and deified
for his simple and ascetic lifestyle. According to
a 1990 article on Nader in Forbes magazine, the
crusader exercises varying degrees of control over
29 arganizations with combined revenues of $75
million and assets of at least $23 million.

Plaintiffs’ lawyers interviewed for that article
proudly spoke of their support of Nader. Nader
vehemently denies any connection between them
and him. According to the magazine, Nader’s sen-
sitivity touched off a minor altercation at a press
conference when he was asked about plaintiff law-
ver funding of his organizations. Nader stalked
off the stage and one of his supporters punched
the questioner in the eye.

Nevertheless, trial lawyers must contribute
something to the Nader conglomerate if only be-
cause several of his organizations sell litigation
kits. The kits are packets of material gathered
through Freedom of Information requests and
discovery proceedings and are used to help law-
yers prepare their lawsuits.

The closeness of the bond is simply unavoid-
able. For instance, Nader and an associate do-
nated their cooking skills to an Association of Trial
Lawyers of America fund-raising auction. The
highest bidder would receive a gourmet meal ca-
tered by the two consumer crusaders.

The winner was one Lanny Vines, an Alabama
personal injury lawyer. One notable Vines’s vic-
tory was a $312,000 settlement for injuries caused
by an allegedly defective door latch. The latch
was on a 10-year-old car; the injuries were sus-
tained in a high-speed wreck.

There is a certain irony in this anecdote. From
the start, lawsuits and automobiles have financed
Nader’s movement. In 1970, he won a $425,000
settlement of his invasion of privacy suit against
General Motors. The money was used to create
Nader’s flagship, Public Citizen. At his client’s
request, Nader’s lawyer chipped in $10,000 of
his $150,000 fee from the case.

That lawsuit arose out of the automaker’s re-
sponse to Nader’s book Unsafe at Any Speed,
which alleged that GM’s Corvair was inherently
dangerous due to design defects. The book and
subsequent auto safety legislation have given rise
to the myth that Nader single-handedly made
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American highways safer. In fact, driving in the
United States has grown progressively safer
throughout the history of the automobile.

In 1921, there were 24 traffic fatalities for
every 100 million miles traveled. By 19635, the year
of publication of Unsafe at Any Speed, that num-
ber had dropped to 5.3 and has continued drop-
ping. Then and now, the U.S. traffic rate was
among the lowest in the world. Increased safety
arose from the supposedly defective free market
system that, in truth, values product improve-
ments with or without the meddling of the Ralph
Naders of the world.

Nevertheless, the myth has proven lucrative
for Nader and other consumer advocates and, you
might say, they’ve driven it to the bank over and
over again.

Consumer organizations are prime R&D fa-
cilities for lawsuits. For example, in 1988, Con-
sumer Reports announced that the Suzuki Samu-
rai exhibited a dangerous tendency to roll over.
Within weeks, hundreds of lawsuits had been filed.
Suzuki won about three out of every four cases
that went to trial.

Nevertheless, the carmaker settled many of
the suits, buying off the plaintiffs to protect itself
from the expensively random nature of the U.S.
legal system.

Now, the Samurai lawsuits seem little more
than extortion, instigated by Consumer Reports
and collected by trial lawyers. According to the
National Highway Safety Administration, Cornsumer

Reports’s tests of the Samurai “do not
have a scientific basis and cannot be
linked to real-world crashes, avoid-
ance needs, or actual crash data.”
Numerous government agencies
across the globe reached the same
conclusions.

More recently, the magazine con-
demned two other sport utility ve-
hicles (the Isuzu Trooper and the
Acura SLX) as unstable in sharp
turns. Once again, publication of the
report was swiftly followed by law-
suits.

The attack on sport utility vehicles,
pursued for different ends, is an ex-
cellent example of the symbiotic re-
lationship between consumer groups
and plaintiffs’ lawyers. The lawsuits
mean more opportunities for lawyers
to collect fees. Sport utility vehicles
offend the consumer movement’s en-
vironmental objective of greater fuel
economy.

There’s a paradox here, however. The envi-
ronmental objective clashes with the consumer
safety objective. Smaller cars use less gas: larger,
heavier cars are safer. Rather than advocating
safer cars, consumer groups want to put all of us
in small, fuel-efficient, less powerful, more vul-
nerable vehicles. Or maybe not.

Without sport utility vehicles, there would be
fewer lawsuits and consumer advocates would
lose an important source of funding.

In the last few years, consumer groups have
locked onto a new method for profiting from law-
suits. In some class actions, the portion of each
individual award is so small that many in the class
don’t bother collecting their share. Under the
rather obscure legal doctrine of cy pres, consumer
groups have begun to ask for and receive permis-
sion to take the undistributed portions of the
awards.

The alliance has undoubtedly been lucrative
for both sides. Consumer advocates add a certain
degree of moral legitimacy to opposition of tort
reform. They conduct questionable tests on prod-
ucts, the results of which trial lawyers use to file
lawsuits. They collect and sell documents that
make the job of suing a little easier. And trial law-
vers repay the help with generous contributions
and donations.

When it comes to litigation, the very people
consumers are told to think of as friends are, in
fact, sleeping with the enemy. [l
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When it comes to
litigation, the very
people consumers
are told to think of
as friends are, in
fact, sleeping with

the enemy.




Tort reform advocates
have many issues

on their agenda.

Trial lawyers

have one issue:

promoting

litigation.

Comrades in Alms

by Jacquelyn Horkan, Employer Advocate Editor

hree days before Christ-

mas 1995, the Republican

Congress enacted a law
making it harder for plaintiffs’
lawyers to bring securities class-
action suits in federal court.
President Bill Clinton had ex-
pressed his support for the mea-
sure. One battle on the tort re-
form front seemed headed for
certain victory.

Then William Lerach came to
dinner. Within days of Lerach’s
meal at the White House, the
president reneged on his prom-
ise and vetoed the legislation.

While Congress subsequently
overrode the veto, this story is
an important lesson in a little
known fact of American politics.
Plaintiffs’ lawyers may just be
the most powerful faction at
every level of our nation’s
government.

Lerach is a California plain-
tiff’s attorney who specializes in
filing class-action suits on the
behalf of shareholders whenever
a company’s stock suddenly
drops. It’s a growing and highly
lucrative specialty in which
Lerach rules as king.

As another aspect of his as-
sumed royalty, Lerach practices
a form of noblesse oblige by dis-
pensing millions of dollars in
contributions to political candi-
dates.

His generosity came to light
in a report released last year by
the non-profit group Contribu-
tions Watch.

The organization matched
campaign contribution reports in
11 states against a list of elite
plaintiff attorneys and their rela-
tives. The results are staggering.

Between January 1990 and
December 1995, this select
group of litigators contributed a
total of $100.4 million to candi-
dates in local, state and federal
races. Just a small percentage of
the money came from political
action committees, most flow-
ing from the pockets of the
litigators and their family mem-
bers.

Half of the individual contri-
butions came from a small core
of 150 attorneys. One of them,
the aforementioned Lerach, doled
out $1.5 million all by himself.

Keep in mind that the $100.4
million included only those con-
tributions in a mere 11 states that
could be traced to a small por-
tion of the lawyers who repre-
sent plaintiffs. The number only
gives a partial picture of the po-
litical generosity of the lawsuit
industry.

The number by itself, how-
ever, doesn’t mean much with-
out a comparison to other inter-
ests. Since there is no central re-
pository for information on who
gave what to which candidate,
the Contribution Watch statistics
aren’t useful in a comparison.
Nevertheless, there are ways to
compare the political charity of
the litigators to others.

When it comes to “soft”

money and political action com-
mittee spending at the federal
level, trial lawyers outspend to-
bacco companies, the Big Three
automakers, and oil companies
combined. Over a four-and-a-
half-year period, a small cadre of
litigators contributed more to
races in three states than each
of the two major political parties
spent in all 50 states.

There’s little doubt that total
spending by all of the opponents
of trial lawyers — business,
health care professionals, insur-
ance companies — outweighs
that of the lawyers, but there’s
an important distinction to be
made.

Tort reform advocates have
many issues on their agenda, in-
cluding taxes, property rights,
the environment, insurance,
health care, employment law,
and regulatory reform. Trial law-
yers have one issue: promoting
litigation.

With one issue, they get the
biggest bang for their bucks.
With one vote against a pro-liti-
gation issue, a politician can be
pretty well-assured that plaintiff]
lawyer dollars won’t be flowing
into future campaign coffers.
Business contributors can’t
make such a resolute differen-
tiation; today’s opponent may be
tomorrow’s ally.

But why do trial lawyers
spend so much money on their
one issue? Litigators have an
enormous financial interest in
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killing efforts to reform the tort
system. According to Professor
Lester Brickman of Cardozo Law
School, contingency fees now
run at about $15 billion a year.

This doesn’t mean that all
politicians who get money from
trial lawyers are witless pawns
or craven lackeys. The corrupt-
ing influence of money in poli-
tics is overblown by the media.
Citizens give money to politicians
with similar ideals and philoso-
phies. Any lawmaker who tried
to vote strictly according to the
different agenda of his contribu-
tors would quickly find himself
frozen in confusion.

In most cases, the very level
of contributions and the
noncompromising nature of trial
lawyer approval just renders a
lawmaker unwilling to listen to
the other side of the argument.
The only way to counteract that
influence is to take action based
on knowledge of it.

That appears to have hap-
pened in the 1996 elections.
Across the country, trial lawyer
candidates and issues fell to de-
feat. In Alabama, there was the
race for the seat of retiring
Democratic Sen. Howell Heflin,
a long-time member of the Sen-
ate and opponent of tort reform.
Voters rejected the trial lawyer
candidate and elected a reformer,
Republican Jefferson Sessions.

Alsoin Alabama, and in Texas
— two states where state Su-
preme Court justices are elected
in partisan races — voters en-
dorsed the candidates who sup-
ported tort reform,

Several pro-plaintiff-lawyers’

propositions in California fell to
defeat, including one designed to
protect the kinds of securities
class actions filed by William
Lerach. His firm chipped in $4
million to promote the initiative;
74 percent of the voters voted
against it.

President Clinton, the primary
recipient of trial lawyer money,
would have gained an easy vic-
tory with or without their cash.
Of greater import to tort reform
advocates was the president’s
wooing of Silicon Valley execs,
who despise Lerach and were
furious with Clinton for vetoing
the securities legislation. They
even convinced him to denounce
Lerach’s initiative,

Clinton’s wavering winds of
political sympathies make pre-
dictions about his behavior dif-
ficult. For the time being, how-
ever, he seems to be leaning to-
ward industry and away from
lawyers.

In Florida, trial lawyer can-
didates lost in several key races.
Furthermore, with a Republican
majority in the House and Sen-
ate, proponents of reform have
taken the reins of leadership in
both chambers.

On both the federal and the
state level, the prospects for tort
reform appear brighter than ever,
although victory is not a foregone
conclusion.

Perhaps the most important
lesson of the last election year is
that citizens are quite capable of
judging the candidates on their
own merits, thank you, regard-
less of where the money comes
from. [l
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Legal

“ihe legal profession may be
the least regulated of all
professions and little is

done for consumers who suffer
at the hands of their lawyers.
San Diego County Citizens
Against Lawsuit Abuse has put
together an excellent consumers’
guide to hiring a personal injury
lawyer. We urge you to share this
information with family, friends,
and employees so that more con-
sumers can protect themselves
against the unscrupulous mem-
bers of the legal community,

Talk to more than one law-
yer. Interview three lawyers be-
fore selecting one. Lawyers haye
different levels of ability and dif-
ferent ways of working with cli-
ents, It is important that you find
someone who has the skills you
need, will be honest with you, and
will work hard on your behalf.

Be prepared when yvou meet
with a lawyer. Don’t get intimi-
dated. Make a list of written ques-
tions so you get the information
you need. Most lawyers will only
allow 30 minutes for a free con-
sultation, so focus on what you
want to know, including:

references;

information on recent cases
they’ ve handled;

whether or not they have
tried cases in ¢court;

if they will have a less
experienced lawyer
working on your case
instead of handling it

Tips for You

themselves; and

if they will refer you to a
different lawyer if it looks
like you will be going to
court.

Some tactics to watch for:
The lawyer insists you sign
a contract today and not
talk to anyone else. Never
sign anything until you
have time to review it and
consider other offers, and
certainly do not sign
anything you do not fully
understand.

The lawyer refuses to talk
to you if you are merely
interviewing him, If he
doesn’t make time for you
now, he may not make time
for you later — when you
really need it.

The lawyer talks in too
much “legalese.” If the
lawyer is unable to com-
municate effectively with
you about how he would
handle your case, he most
likely won’t be able to
communicate effectively
with a jury of your peers.

Check out your lawyer’s
record with other legal consum-
ers. Ask the state bar associa-
tion if your lawyer has ever been
the subject of an ethical com-
plaint or mquiry. Knowing if your
lawyer has a pattern of question-
able conduct could alert you to
potential problems and save you
time and money.
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Don’t believe everything you
see in an advertisement. Adver
tising is often designed to entice
you to purchase products or ser
vices you don’t really need. If i
sounds too good to be true, il
probably is.

Contingency fees work in
dozens of ways — make sure
you understand what you’re payr
ing for and what you aren’t. N
two contingency fee arranger
ments are alike. Find out if your
lawyer will take his fee “off th
top” or only after all the expenses
are counted up. Some consums
ers report that their 60 percen
settlement got whittled down t
less than 45 percent after all ex-
penses were taken out. Insist or
getting the information in writ-
ing and in clear, direct language
you are comfortable with. Typi-
cal expenses include court costs
(fees for filing a lawsuit), court
reporter and copies of tran-
scripts, expert witness fees, prir
vate investigator, postage, cou-
rier, photocopying, telephong
costs, computerized legal ret
search, and travel expenses. int
cluding transportation, hotels,
and meals.

Don'’t hire a lawyer who calls
you on the phone or visits you in
person. If, without your permist
sion, a lawyer or someone actr
ing on his behalf tries to contacy




you asking you to hire him in
connection with your accident,
this is “barratry,” commonly re-
ferred to as “ambulance chas-
ing.” It’s against the law in
Florida. When a lawyer will break
the law and code of ethics to get
your business, he’s probably not
the kind of lawyer you want rep-
resenting you.

Know how you can fire a law-
yer. Consumers often report that
tiring a lawyer is next to impos-
sible. Some contracts specify
that even if you fire a lawyer, he
still gets a large percentage of
any future award or settlement
you may receive on the case.
Make sure you know how to fire
vour lawyer — before you hire
him.

Make sure your lawyer gives
you all of your options and ad-
vises you on the potential disad-
vantages of bringing a lawsuit.
Lawyers don’t just sue. In fact,
suing can be one of the more
expensive ways for you to get
compensated. Make sure your
lawyer has an open mind about
alternative means to resolve your
problem, such as mediation or
arbitration. Satisfaction rates for
mediation or arbitration run as
high as 90 percent. Also you
should be aware that lawsuits
sometimes have unintended, but
very serious consequences. For
example, recent reports show that
construction defect lawsuits may
lower property values and make
it difficult to refinance or sell
your home,

Litigation is time consuming.
Depositions and court appear-
ances can interfere with your
employment or family activities.
Weigh the potential disadvantages
before you bring a lawsuit.

Know who you are suing.
You may be suing someone and
not even know it. Lawyers can
claim to represent you and not
even have your permission.
Abuses are on the rise in class-
action lawsuits where lawyers
find one or two people to file a
claim, then purport to represent
everyone (including you) who
might have a similar claim.

If you are notified about be-
ing part of a class action, read
the notice carefully. Keep in mind
that when all is said and done,
you may end up with pennies or
coupons, while you pay “your”
lawyer over $2.000 an hour.
Most of these legal costs will end
up being passed on to you and
other consumers in the long run.

Don’t let your lawyer pick
your doctor. No law school has
a program for teaching would-
be lawyers about medical prob-
lems, yet many consumers re-
port being told by their lawyer
what kind of injury they have.

Some things to be aware of
when consulting a lawyer:

| The lawyer suggests you go
to “his” doctor. You may be
setting yourself up to be
diagnosed for an injury the
lawyer believes will be most
useful for his case. While it
may profit the lawyer, that

arrangement could be very
dangerous to your health.
The lawyer says he will pay
for your doctor’s visit —
but only if you use “his”
doctor. In most cases, all
your medical costs will
eventually be taken out of
your settlement.

The lawyer says he will pay
for a doctor’s visit to “his”
doctor, but won’t consider
paying for a second opinion.
When you are injured, most
doctors strongly recom-
mend a second opinion and
will even provide to you a
list of specialists to con-
sider. This is a safety
precaution you should insist
on.

Use your good judgment. You
can help stop lawsuit abuse. If
you decide to go forward with a
lawsuit, don’t use the courts as a
way to seek revenge or try to
“hit the legal lottery.” Conflicts
are inevitable in our society, but
a lawsuit should be the last re-
sort, not the first choice. Many
disputes can be resolved infor-
mally, through phone calls, let-
ters, or personal meetings. Make
sure you have exhausted all
other means before bringing a
costly and disruptive lawsuit.
The civil justice system is de-
signed to provide compensation
for real injuries, and the more
the system is abused, the less it’s
able to help those who need it
most. B8
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“A man who never
seeks accolades for
himself is usually the
one who gets them
all. And that was

Don Reed.”

% M[émorium

AIF Mourns Passing of Friend

n Nov. 27, 1996, Donald H. Reed, Jr.,
passed away while visiting family
in Oklahoma City.

Mr. Reed was a veteran of more than 30
vears in state politics,
serving as a member of
the Florida House of
Representatives from
1963 ro 1972. During
that time, he was the
Republican leader of the
House for eight years,
the longest term in that
office ever served by a
GOP member of the
Legislature. He also
served on two constitu-
tion revision commiis-
sions and was preparing
to contribute to his third
at the time of his death.

Among his legislative
accomplishments, Mr.
Reed included the creation of the office of the
auditor general and streamlining of govern-
ment.

After leaving the Legislature, Mr. Reed
returned to his Boca Raton law practice,
but maintained his connection to Tallahas-
see where he lobbied for the Florida
Telecommunications Association, the City of
Boca Raton, and Associated Industries.

Jon Shebel, AIF president and CEO,

1933-1996

first GOP speaker in more than century take the

served as an aide to Mr. Reed in the Republi-
can minority office and the two maintained a
close friendship over the years. Shebel
remembers Mr. Reed as everyone’s friend.

“A man who never
seeks accolades for
himself,” said Shebel, *
is usually the one who
gets them all. And that
was Don Reed.”

Although he sufferec
a stroke several years
ago and underwent a
heart transplant in
1995, Mr. Reed contin-
wed to approach life with
enthusiasm and humor.

The week before his
death, Mr. Reed cel-
ebrated the birth of
twins to his son and
daughter-in-law, then
flew to Oklahoma to
spend Thanksgiving with family there. Earlier

in the month, he was on hand to watch the

gavel, a special pleasure for a man who spent
10 years serving his constituents at a fime when
Republicans were rarities in the Capifol.

Don Reed is survived by his wife Carole
and his four children, Donald, David,
Douglas, and Pam.
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...and gain the inside track — with Florida’s premier on-line
business legislation information system.

ach legislative session, while our state lawmakers mi- System Features:
grate to Tallahassee’s Capitol to mull over 4,000 bills, P Ability to track Florida business legislation through statute
Florida employers hold their breath — wondering who ~ chapters and sections — quickly and conveniently.
will gain the inside track. P Expert analyses and summa-
With Florida Business Net- ries of meetings, proposals, and
work (FBN), you get more | the “hot™ issues. -
than a narrative of the race — b Directory and biographical in-
you're handed the driver’s formation on each legislator,
wheel! P Programs that let you create
And, when that checkered personalized bill-tracking lists

flag waves, you can bet on the ind;ccess th(.)sle re][(‘)mts. q
WS ¢ cles Irom ar
speed and accuracy of the SRR =

. . the st: major issues fac-
FEN syatem tobeing o i ': t estate'on the najor issues fac
: : Y ing Florida businesses.
ward the winner’s circle 1 I
satelv: Howd P Complete bill history on all
?Fil F;N _ be House/Senate bills and PCBs,
t’. ' S,}'Stem rfng;?; to including actions and all votes
your fingertips the inside on cach bill
scoop on every bill, act_lon, | ) Full election coverage, includ-
vote, commitiee, and IEgISl‘r’_" | ing contribution data, candidate
tor that impacts your busi- . bios, position papers, and district
demographics.
» And, much more!

ness.

And, when it’s time for you
to make your move, the FBN system
flags an “ALERT"” notice, permitting
you to respond to your legislator at
strategic points in the
round.

For More Information:
Call Shepherd Allen, vice president,
FBN, at (904) 224-7173.
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elay equals lost opportunities.

That’s especially true when lawmakers meet in session. If you wait ‘til
tomorrow to find out what they're doing today, you've lost your opportunity to
influence final decisions.

Associated Industries of Florida implemented AIF FaxNet to let Florida
employers penetrate the legislative decision-making process. When you sign up
for AIF FaxNet, you’ll receive fascimile transmissions from the AIF lobbying
team before lawmakers vote on pivital business issues.

We explain the issues and give you a choice of messages you can send to your
representative and senator. You fax your message back to us and we make sure
your legislators hear from you.

Sign up for AIF FaxNet today. Don’t lose your opportunity to make your
voice heard.

ATIF FaxNet — putting Tallahassee back in touch with you.
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